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(B—178762]

Mileage—Travel by Privately Owned Automobile—More Than
One Employee Traveling—Permanent Duty Travel
Although an agency cannot require two or more employees to travel together in
the private automobile of one of the employees on permanent duty travel, if em-
ployees find it convenient to do so and the proper administrative determination
is made that the arrangement is advantageous to the Government, pursuant to
section 2.3c (2) of the Office of Management and Budget Circular A—i6, a higher
mileage rate may be authorized up to 12 cents per mile on the same basis the ratE'
scale is graduated in section 2.3b of the Circular when authorized members of an
employee's family accompany him. Therefore, an employee on a house-hunting
trip incident to a permanent change of station who transports another employee
to the same location for the same purpose, even though separate travel was
authorized and the administrative regulation is silent concerning joint travel,
may be paid at the rate of 8 cents per mile, the rate specified in section 2.31) for
an employee traveling with one member of his immediate family.

To C. H. Jenkins, Jr., August 1, 1973:
\Te refer to your letter of May 24, 1973, reference ADFF :sb, to-

gether with your subsequent letter of June 27, 1973, reference
ADFF :1w, requesting our determination .as to the propriety of your
agency authorizing a mileage rate of 8 cents per mile in the case of an
employee who, while traveling by privately owned automdbile on a
house—hunting trip, transported another employee traveling to the
same location for the same purpose. If such rate is allowable, you ask
whether it would therefore be proper to prescribe higher mileage rates,
not in excess of 12 cents per mile and in accordance with the graduated
rates authorized by section 2.3b of Office of Management and Budget
(0MB) Circular No. A—56 for employees traveling with members of
their immediate family, in all cases where two or more employees trav-
el in one privately owned automobile incident to a permanent change
of station.

The record indicates that two Internal Revenue Service (IRS) em-
ployees, Ms. Linda Lyons and Ms. Connie Ritter, were authorized
round trips to seek permanent quarters incident to changes in official
stations from Covington, Kentucky, to Memphis, Tennessee. Ms. Lyons'
authorization is dated October 8, 1971, and Ms. Bitter's is dated Oc-
tober 12, 1971, and each was authorized to travel by privately owned
vehicle. however, in making the actual trip Ms. Bitter accompanied
Ms. Lyons in the latter's personal automobile. Ms. Lyons seeks reim-
bursement for the round trip of 959 miles at the rate of 8 cents per mile,
the rate specified in section 2.3b of 0MB Circular No. A—56 for an
employee traveling with one member of his immediate family. No
transportation costs are being claimed by Ms. Bitter; however, she
would have been entitled to transportation costs by privately owned
automobile had she incurred such expenses.



68 DECISIONS OF THE COMPTROLLER GENERAL

The regulations governing house—hunting trips were contained in
section 7 of 0MB Circular No. A—56 at the time of the travel. Section
7.2 provides that when use of a privately owned vehicle is authorized,
the "mileage allowance while en route between the old and iiew official
station locations will be as provided in (Circular No. A-56 sections)
2.3b and c." Sections 2.3b and 2.3c provide in pertinent part as follows:

b. Mileage rates prescribed. Payment of mileage and per diem allowances, when
authorized or approved in connection with the transfer, will he allowed as
follows:

Occupants of automobile Mileage rate (cents)
Employee only, or 1 member of immediate family 6
Employee and 1 member, or 2 members of immediate family 8
Employee and 2 members, or 3 members of immediate family 10
Employee and 3 or more members, or 4 or more members of immediate

family 12

c. Mileage rates n special circemstanccs. Heads of departments may, however,
prescribe that travel orders or other administrative determinations may specify
higher mileage rates, not in excess of 12 cents, for individual transfers of em-
ployees or transfers of groups of employees when—

* * * * * * *
(2) the common carrier rates for the facilities provided between the old

and new stations, the related constructive taxicab fares to and from ter-
minals, and the per diem allowances prescribed under 2.3d below justify a
higher mileage rate as advantageous to the Government * * *

It is seldom that circumstances are such that two or more employees,
other than members of an immediate family, might travel together in
one private automobile incident to a permanent change of station, and
the regulations do not deal specifically with the question of prescribing
mileage rates in such cases. However, when such occasions do arise it
would appear that, taking into account the cost to the Government if
each employee traveled separately, an administrative dctermination to
authorize a higher mileage rate based on the number of employees
occupying the automobile would be proper under section 2.3e(2),

Therefore, while an agency cannot require two or more employees to
travel together in the private automobile of one of the employees on
permanent duty travel, where the employees involved find it conven-
ient to do so and the proper administrative determination is made that
such an arrangement is advantageous to the Government, we can see
no objection to prescribing higher mileage rates in such cases up to 12
cents per mile on the same basis the rate scale is graduated in section
2.3b of 0MB Circular No. A—56 when authorized members of the em-
ployee's family accompany him.

As to the claim of Ms. Lyons, it is a general rule that legal rights
and liabilities in regard to travel allowances vest as and when the travel
is performed under valid travel orders and that such orders may not be
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revoked or modified retroactively so as to increase or decrease rights
which have become fixed under the applicable statutes or regulations.
However, in this case Ms. Lyons and Ms. Ritter traveled under general
travel authorizations which did not prescribe on their face the allow-
able mileage rate, but which instead were issued in accordance with
existing IRS regulations and the mileage rates listed in the regulations.
The pertinent part of those regulations is worded similarly tO section
2.3b of 0MB Circular No. A—56 and provides for graduated rates for
employees performing permanent duty travel with one or more mem-
bers of their immediate family. The IRS regulations are also silent
with regard to allowable mileage rates when two or more employees
travel together incident to a permanent change of station. Therefore,
since such circumstances are not specifically covered in the regulations,
and since the method of traveling chosen by Ms. Lyons and Ms. Hitter
was advantageous to the Government, we would have no objection to
reimbursing Ms. Lyons for the travel at the rate of 8 cents per mile.

The vouchers are. returned herewith for handling in accordance with
the foregoing.

(B—176067]
Taxes—State--—Government Immunity—Tax Clause in Contract
Effcc
A room rental transient tax includ pursuant to section 84—33 of the Mont
gomery County (Maryland) Code in invoices for housing and subsistence fur-
fished under contract to outpatient participants in the National Institutes of
health Leukemia Program may not be certified for payment, even though the
Governmeiit is not exempt from the tax on the theory of sovereign immunity
since the relationship between the Government and the transients created under
contract is insufficient to effectuate a shift in the burden of the ta directly
to the Government in view of the fact all applicable Federal, State, arid local
taxes and duties were included in the contract price. However, future contracts
fr sleeping accommodations in Montgomery County may provide for the Govern
meat to Pa the transient tax applicable to individuals furnished housing and
subsistence as beneficiaries.

To Samuel W. George, August 2, 1973:
This is in response to your letter of June 27, 1972, addressed to our

Transportation and Claims I)ivision, requesting a decision as to
whether certifying officers at the National Institutes of Health (NIh)
may certify for payment a room rental transient tax included in in-
voices sublnitted by the United Inn of America, Bethesda, Maryland.

On January 25, 1971, NIh awarded contract No. NIh 71—5644 CC,
to the Chevy Chase Notor Lodge to provide housing and subsistence
for outpatient participants in NIH's Leukemia Program and ac-
companying parents or guardians from January 1, 1971, through
December 31, 1971. The contract was modified effective June 5, 1971,
to incorporate the change of name agreement in which the corporate
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name of the contractor was changed from the Chevy Chase Motor
Lodge to the United Inn of America. In addition, on ,January 13, 1972,
the terms of the contract were modified to extend the period of the
contract through February 29, 1972.

By contract No. NIH 72—C—466 CC, NIh awarded a subsequent
contract on February 8, 1972, for the period of March 1, 1972, through
December 31, 1972, to the United Inn of America, the terms of which
are identical to those of the previous contract.

Section 8i—33 of the Montgomery County [Maryland] Code 19(;5
I)rovldes in part us follows:

a. There is hereby levied and imposed on each and every transient a tax at
a rate of three percent of the total amount paid for room rental by or for an
such transient to any hotel, motel or other similar place providing sleeping
accommodations after July 1, 1971.

b. The following words and Ihrases when used herein shall, for the purposes
of this tax, have the following meanings, except where the context clearly indi
cates a different meaning:

(1) Transient: An (sic) person who for any period of not more than
seven consecutive days obtains sleeping accommodations, either at his own
expense or at the expense of another, in any hotel, motel or other similar
place providing sleeping accommodations for which a charge is made.
* * * * * *

c. Every person receiving any payment for room rental with respect to which
a tax is levied shall collect the amount of tax hereby imposed from the transient
on whom the same is levied or from the person paying for such room rental, at
the time payment for such room rental is made. The taxes required to be collected
hereunder shall be deemed to be held in tnist by the person required to collect
the same until remitted as hereinafter required.

* * * * * * *
In their invoices submitted to NIH, United Inn of America included
the room rental transient tax imposed by section 84-33 of the Mont.
gomery County Code on those individuals furnished housing and
subsistence after ,July 1, 1971.

First, it must be determined whether the imposition of the coimf.y
tax infringes on the Government's constitutional immunity from State
and local taxation. It has been the consistent position of our Office
that the applicability of the doctrine of sovereign immunity rests upon
a determination as to the identity of the taxpayer upon whom the
legislature has placed the legal incidence of the tax. The Federal (by-
ernment is exempt from the payment of a State or local tax only if
it is shown that. the legal incidence of the, tax falls directly on the Gov
ernment or an instrumentality thereof. (See 51 Comp. Gen. 3G7, 368
(1971), modified for other reasons by 52 Comp. Gen. 83 (1972)).

In the present situation, it is apparent from the above-cited prOvi
sions of the Montgomery County Code that the County council has
imposed the legal incidence of the transient tax directly upon the
transient., and the responsibility for the coil ection of the tax upon the
owner or operator of the motel. The transients are neither emplo' cs
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of the Government nor its agents; they are merely beneficiaries under
the contracts. The relationship between the Government and the
transients, as created by the contracts to provide for their housing and
subsistence, is insufficient to effectuate a shift in the burden of the tax
directly to the Government. Consequently, the transient tax is an in-
direct tax on the Federal Government and the Government would not
be exempt from the payment of such a tax pursuant to the theory of
sovereign immunity.

Notwithstanding the fact that the Government would not be im-
mune from the tax in question, the determination of whether the
United States must reimburse United Inn for the transient tax de-
pends upon the provisions of the contracts awarded to United Inn.
Both contracts contain the following provision:
Federal, State, and Local Taxes
Except as may be otherwise provided in this contract, the contract price includes
all applicable Federal, State, and Local taxes and duties.

Since the contracts contain no clause providing for the payment of
any taxes in excess of those stipulated in the contract price, the above-
quoted provision, which limits payment to those taxes as included in
the contract price, is controlling. Cf. 41 .Comp. Gen. 719 (1962).

In addition,, we have been informally advised by the Assistant
County Attorney for Montgomery County that a room rental transient
tax was imposed by resolution No. 6—503 effective July 1, 1967, and
remained in effect until July 1, 1971. The tax imposed by resolution
was identical in form to the 1971 codification except for the percent-
age rate. Since a transient tax had been in effect in Montgomery
County from 1967 to the present time, there is no basis to conclude that
United Inn was unaware of the tax at the time it entered into either
of the two contracts in question.

Accordingly, certifying officers are without authority to certify for
payment to United Inn room rental transient tax as included in in-
voices submitted under the contracts.

However, our Office would have no objection to the inclusion of a
provision in future contracts awarded by NIh to motels located in
Montgomery County, Maryland, which would obligate the Govern-
ment to pay the transient tax applicable to those individuals provided
housing and subsistence as beneficiaries under future similar contracts.

(B—177900]

Meals—Furnishing—General Rule
The cost of providing food to Federal Protective Services Officers of the General
Services Administration wbo were kept in readiness pursuant to 40 U.S.C. 318
in connection with the unauthorized occupation of the Bureau of Indian Affairs

533—869 0 - 74 — 2
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building is reinbursable on the basis of the emergency situation which involved
danger to human life and the destruction of Federal property, notwithstanding
that the expenditure Is not a "necessary expense" within the meaning of the
Independent Agencies Appropriation Act of 1973; that 31 U.S.C. 665. precludes
one from becoming a voluntary creditor of the United States; and the geijeral
rule that in the absence of authorizing legislation the cost of meals furnished
to Government employees may not be paid with appropriated funthc However,
payment of such expenses in future similar cases will depend on the circumstances
in each case.

General Accounting Office—D e c i s i o n s—Advance——Voucher
Accompaniment
While no voucher as required by 31 U.S.C. 82d accompanied the request from a
certifying officer for a decision concerning the propriety of reimbursing the cost
of providing food to the protectors of life and Federal property in an emergency
situation, the problem being a general one, the requested decision is addre.sed to
the head of the agency under the broad authority of 31 U.S.C. 74, which directs
the United States General Accounting Office to provide decisions to the heads of
departments on any question involving the propriety of making a payment.

To the Administrator, General Services Administration, August 2,
1973:

We have received a letter dated January 19, 1973, from Mr. B. G.
Loveless, Authorized Certifying Officer, Region 3, General Services
Administration, requesting our decision concerning payment for food
provided to General Services Administration (GSA) Federal Pro-
tective Services Officers under the conditions described therein.

Under the authority contained in 31 U.S. Code 82d a certifying
officer is entitled to a decision by the Comptroller General on a ques-
tion of law involved in payment on a specific voucher that has been
presented to him for certification prior to payment of the voucher,
which should accompany the submission to this Office. See 32 Coinp.
Gen. 83 (1972).

While no voucher accompanied the request for decision, inasmuch
as the problem involved in the instant situation is general in nature
we are rendering our decision to you under the broad authority of 31
U.S.C. 74 which authorizes us to provide decisions to the heads of de-
partment.s on any question involved in payments which may be made
by that department.

In describing the circumstances giving rise to his questions, Mr.
Loveless states that during the period November 3 to 8, 1972, it was
necessary for GSA to assemble a cadre of approximately 175 GSA
special police in connection with the unauthorized occupation of the
building of the Bureau of Indian Affairs. This special cadre was as-
sembled initially on Friday, November 3, and daily thereafter on tours
of duty that for some extended to 24 hours. These groups were kept

in readiness to reoccupy the building and they were not permitted to
leave the marshalling area because of the imminence of court orders
and administrative directives.
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It is explained that the first need of food for the special police arose
shortly after midnight Friday when it was decided that the force muse
remain on alert throughout the night until relieved later Saturday
morning. As a consequence, GSA officials purchased and distributed
to the cadre sandwiches and coffee costing $85.25.

Subsequently, arrangements were made with Government Services,
Inc. (GSI) to open a cafeteria line in the Department of the Interior
building and food was served to the special police officers on Saturday
and Sunday until regular tours of duty started Monday, November 6.
It is explained that during this time the police force was under orders
to renlain oii duty until relieved, and were equipped appropriately for
such disturbances as riots, fires, or retaking of the building by what-
ever method directed, and thus were unable to leave the marshalling
area during the period of the alert. It is contemplated that a bill of
about $500 will be submitted by GSI for the cost of the food provided
the special police on those days.

In view of the above circumstances Mr. Loveless asks whether GSA
officials may be reimbursed for the food purchased for the special
police; whether GSI may be paid for its costs in serving the special
police over the weekend of November 5 and 6; a.nd, wheth similar
costs may be incurred and paid in the event other GSA buildings are
similarly occupied in the future.

Concerning the protection of Federal property under jurisdiction of
the Administrator, 40 U.S.C. 318 provides in pertinent part as follows:

The Administrator of General Services or officials of the Administration duly
authorized by him may appoint uniformed guards of said Administration as spe-
cial policemen without additional compensation for duty In connection with the
policing of public buildings and other areas under the jurisdiction of the Admin-
istrator of General Services. Such special policemen shall have the same powers
as sheriffs and constables upon such Federal property to enforce the laws enacted
for the protection of persons and property, and to prevent breaches of the peae,
to suppress aifrays or unlawful assemblies, and to enforce any rules and regula-
tions made and promulgated by the Administrator or such duly authorized offi-
cials of the Administration for the property under their jurisdiction: * *

In view of such provisions it is clear that the Administrator was
authorized to use the special police force in order to protect the occu-
pied building. Consequently, there is for consideration the question
whither the costs of providing food to such special police can be
deemed to be "necessary expenses" within the meaning of that term
as used in the Independent Agencies Appropriation Act, 1973, ap-
proved July 13, 1972, Public Law 92—351, 86 Stat. 479, under the head-
ing "General Services Administration, Public Buildings Service,
Operating Expenses," which provides in pertinent part as follows:

For necessary expenses, not otherwise provided for, of real property manage-
ment and related activities as provided by law * *



74 DECISIONS OF THE COMPTROLLER GENERAL [i3

It is, of course, the general rule that in the absence of authorizing
legislation the cost of meals furnished to Government employees may
not be paid with appropriated funds. Following such rule we have
refused to authorize the payment of such costs in a number of deciSiOllS
even though, as here, there were involved unusual circumstances.

For example, in 16 Comp. Gen. 158 (1936) we held, quoting from
the syllabus, that—

An Internal Revenue investigator required to perform twenty four hour daily
duty on a special assignment at headquarters may not be allowed a per diem in
lieu of subsistence to cover meals necessarily taken at place of assignment, nor
may he be reimbursed for the actual expense of such meals, there not having
been incurred expenses other than those which would have been incurred in the
performance of usual duties.

In 42 Comp. Gen. 149 (1962) reimbursement to a Post Office l)epart-
ment official was denied for expenditures made by him from personal
funds to provide carry-out restaurant food for postal employees con-
ducting an internal election and who were required to remain on (luty
beyond regular office hours. Such denial was based primarily on the
general rule, stated above; however, reference, was 1fla(le also to 31
U.S.C. 665 and the rule, that no person ma make hiniself a vohmtar
creditor of the United States by incurring, and paying, obligations of
the Government. which he is not legally required or authorized to incur
or pay and reimbursement t.herefor generally is not authorized.

Similarly, in decisions of December 15, 1959, B—141142, and April 6.
1970, B—169235, we applied the general rule stated above, and held
that meals could not be supplied at Government expense to Federal
mediators who were required to conduct. mediation sessions consider
ably beyond regular hours and, at certain times, until completion.

We believe that in the above decisions payment or reimbursement
for the cost of food purchased for or distributed to officials and em-
ployees under the unusual circumstances considered therein properly
was denied in each case. However, there was noticeably absent in those,
cases the. existence. of an extremely emergent situation involving danger
to human life and the destruction of Federal property such as is in-
volved in the instant case. (For a full discussion of such situation se,
the, Hearings entitled "Seizure of Bureau of Indiaii Affairs head-
quarters" before the Subc.omnmittee. on Indian Affairs, house Commit-
tee on Interior and Insular Affairs, 92d Cong., 2nd sess., Serial No.
92-54.)

The provisions of 31 U.S.C. 665 do not prohibit the acceptance of
voluntary services under such circumstances and, while we are reluc-
tant to make an exception to the general rule followed in the above
cases, we would not—in the instant case—question a determination i>y
you that the expenses in question were necessarily incidental to the pro-
tection of property of the United States during an extreme emergency.
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However, whether payment of such expenses would be proper in
similar cases that may arise in the future would necessarily depend on
the facts and circumstances present in each case, having in mind that
work in occupations such as those of policemen, firemen, security
guards, etc., often is required to be performed under emergent and
dangerous conditions and that such fact alone does not warrant de-
parture from the general rule against payment for employees' meals
from appropriated funds. Consequently, and since such cases arc rare,
we do not believe it necessary or feasible to attempt to describe herein
the circumstances under which similar payments may be deemed to be
proper in future cases.

(B-141025 1

Checks—Delivery—Banks—Retired Pay
Although the permissive authority in 31 U.S.C. 492(b) for the Issuance by
disbursing officers, in accordance with regulations prescribed by the Secretary
of the Treasury, of composite checks to banks or financial institutions for credit
to the accounts of persons requesting in writing that recurring payments due
theni be handled in this manner includes the issuance of Military Retired Pay
checks, composite checks should not be issued without a determination, pursuant
to regulations to be prescribed by the Secretary, of the continued existence and!
or eligibility of the persons covered, and if provided by regulation deposits
may be made to joint accounts as well as single accounts.

To the Secretary of Defense, August 3, 1973:
By letter of March 27, 1973, the Honorable Don R. Brazier, Acting

Assistant Secretary of Defense (Comptroller), requested our decision
on questions presented in Committee Action No. 472 of the Depart-
ment of Defense Military Pay and Allowance Committee, which was
transmitted with such letter.

The questions presented are as follows:
1. Is it the intent of PL 92—366, Authority for Agency Heads to Draw Checks

in Favor of Financial Organizations, that Composite Military Retired Pay
Checks be issued without the requirement for Reports of Existence from retired
members, except as indicated in paragraph 2, discussion below?

2. Nay a composite check drawn payable to a bank (or financial organiza-
tion) and credited to the accounts of retirees Involved be deposited to joint
accounts, if so directed by the retirees?

Public Law 92—366, approved August 7, 1972, 86 Stat. 506, amended
section 3620 of the Revised Statutes, as amended (31 U.S. Code
492), by adding a new subsection (d) thereto, as follows:

(d) Procedures authorized in subsection (b) of this section, for the making
of a payment in the form of a check drawn in favor of a financial organization,
may be extended to any class of recurring payments, upon the written request
of the person to whom payment is to he made and in accordance with regulations
to be prescribed by the Secretary of the Treasury under authority of such
subsection.

The amendment extended, on a permissive basis, to "any class of
recurring payments," the authority contained in 31 U.S.C. 492(b) for
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the head of an agency, upon the written request of the person to whoni
payment is to be made, to authorize a disbursing officer to make the
payment by sending to a financial organization designated by the per-
son a check drawn in favor of such organization for credit to the
account of the person and, if more than one person designates the same
financial organization, send all such payments in one composihi check
drawn in favor of the organization for deposit to the accounts of such
persons. All such authority is to be exercised in accordance with regu-
lations to be prescribed by the Secretary of the Treasury.

The permissive authority granted by Public Law 92—366 would
clearly include the issuance of Military Retired Pay Checks. However,
there is nothing in the statute or in the provision of law amended
thereby indicating an intent that composite retired pay checks should
be issued with no regard to the continued existence and/or entitlenient
of the persons included therein. On the contrary, the legislative history
of the act clearly reveals that this was one of the principal administra-
tive problems contemplated during committee consideration of II.R.
8708, 92d Congress, which became Public Law 92—366. In its report on
said bill, Report No. 92—977, the Senate Committee on Government
Operations stated (page 3) as follows:

The hearing record also contains communications from the U.S. Civil Service
Commission, the Department of Health, Education, and Welfare, the Vet-
erans' Administration, and the Railroad Retirement Board, indicating certain
administrative problems which enactment of the legislation would cause, but
statlug that these could be overcome and that they had no objection to
enactment.

The administrative problems referred to would result from loss of direct
contact with the beneficiaries concerned with respect to those whose checks
were sent directly to designated banks. It was noted that direct contact
through monthly check mailings is the agency's primary means of (1) keeping
informed of the current addresses of beneficiaries; (2) reaching theni with
prompt notice of changes in their status; (3) obtaining prompt notice of death
of a beneficiary; and (4) learning of departure of beneficiaries from the
country. In addition, there would be a loss of certain advantages In complIance
with the provisions of existing law on continuing eligibility for benefits,
which, under present methods, is accomplished by the individual's endorse-
ment of his check which attests to his continuing eligibility.

Despite these problems, the agencies concerned stated that the potential bene-
fits derived from these proce(1UreS, in the form of potential economies to the
Government and improved service to beneficiaries, were greater than the admin-
istrative problems involved. They stated further that the basic problem of direct
contact could he overcome by maintaining two address systems—one for check
writing and deposits, and the other for othcial correspondence.

There is also for consideration the fact that the. authority granted by
Public Law 92—366 is permissive only, not mandatory, and by express
provision of the act is to be exercised only "in accordance with reg-
ulations to be prescribed by the Secretary of the Treasury under
authority of such subsection." There is no requirement that this
authority be used in lieu of any existing authority. On page 3 of the
report cited above, the Committee stated in this regard as follows:

The committee is mindful of the fact that implementation of these procedures
will necessitate administrative adjustments by agencies concerned. However,
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since implementation is permissive and not mandatory, the agencies will have
ample opportunity to work out the details with the Treasury I)epartment,
and t.he ultimate benefits to be derived by both the Government and the payecs
should more than justify the additional effort required to institute these
procedures.

Chairman John S. Monagan of the Legal and Monetary Affairs
Subcommittee of the House Committee on Government Operations
stated on page 4 of the Hearings on H.R. 8708 before his Subcom-
mittee on September 29, 1971, that:

HR. 8708 would allow extension of the direct-deposit technique to recurring
payments made to the public—such as those for social security benefits, vet-
erans' benefits, and civil service and railroad retirement benefits. It does not
require implementation—it doesn't require implementation—but merely paves the
way for voluntary adoption if and when the Treasury and the program agencies
determine it to be feasible. We think it desirable, however, to have the option
available at the earliest possible time so that the procedure could be readily
implemented if and when the joint agency-Treasury studies show it to be possible.

In the same Hearings, Mr. David Mosso, Commissioner, Bureau of
Accounts, Department of the Treasury, stated (page 6):

The Treasury Department would again have the responsibility for issuing
tile regulations necessary to implement the procedure authorized by the proposed
legislation. It goes without saying that we would not use the permissive authority
for any program until all procedural and administrative elements had been ex-
haustively studied and conclusions reached that the procedure could be applied
without having an adverse impact on the payees, the program, or the Treasury.

In that connection, we have been participating with the Social Security Ad-
ministration in a feasibility study of providing a direct-deposit option to social
security beneficiaries. There are a number of issues in these public payment pro-
grams that are not present in the application to Federal salary payments.

hence, it is our view that it is not the intent of Public Law 92—366
that composite checks be issued thereunder without the use of some
means of determining the continued existence and/or eligibility of the
persons covered thereby, and that the procedures to be used and the
extent of such determinations to be required are, in the first instance,
for the consideration of the Secretary of the Treasury in the regula-
tions he prescribes in accordance with the act.

With regard to the question as to depositing a composite cheek issued
under the authority of Public Law 92—366 to the credit of joint ac-
counts, this matter also would be for consideration by the Secretary of
the Treasury in the regulations to be prescribed by him under the act.
however, it may be noted in this connection that Treasury Department
Circular No. 1076 (First Revision), issued November 21, 1968 (31 CFR
209), entitled "Payments to Financial Organizations for Credit to Ac-
counts of Employees," which was issued under 31 u.S.C. 492 prior to
the enactment of Public Law 92—366 and applies only to salaries or
wages payable to civilian employees of the Government, permits the
credit of amounts paid thereunder to either single or joint accounts.
Said Circular also provides as follows (31 CFR 209.8):

209.8 Financial organization as agent.
A financial organization which receives checks under the procedure set out in
209.3 and 200.4 does so in each case as the agent of the employee who has



78 DECISIONS OF THE COMPTROLLER GENERAL

designated the financial organization to receive the check and credit his ac-
count. The death of that emiloyee revokes the authority of the financial or—
ganization to credit the amount to the account of that employee. In the case
of a cheek covering a payment to one employee, the proceeds of which cannot
be credited to the account because of death or any other reason, the financial
organization shall promply return the check to the issuing disbursing officer or
remit its own cheek in an equal amount, with a statement in either case identify-
ing the reason therefor and the employee. In the case of a check covering pay—
ment to more than one employee, a portion of which cannot be credited to an
account because of death or for any other reason, the financial organization
shall promptly remit to the agency responsible for making payment a check in
an amount equal to that portion which could not be properly credited to the
account, with a statement identifying he employee and the reason for refund.

The Treasury Department has not yet issued the regulations required
by Public Law 92—366. however, we have been advised informally by
that Department that a revision of Department Circular No. 1076 in-
corporating that act is under consideration and will be issued as soon as
practicable. The Department also advised us informally that such re-
vision will not specifically address the problem of determining the
continued existence and/or eligibility of the persons involved, but that
he in--depth study of the Social Security Administration mentioned
hereinabove, which would cover such problem, was nearing its conclu-
sion and it was expected that regulations covering the problem would
be issued thereafter. The 1)epartment further indicated its intent to
make studies of other departments and agencies having similar prol)—
lems with a view to resolvmg such prol)lems to the mutual satisfaction
of both the Treasury Department and the department or agency in--
volved.

The questions presented are answered accordingly.

[B—177481]

Subsistence—Per Diem—Military Personnel—Training Duty
Periods—Entitlement to Per Diem
A. Reserve Marine officer detached from duty upon completion of basic training at
Quantico and ordered to report for temporary duty on April 15, 1970, at Camp
rjeuiw for 8 weeks of instruction, then to be attached to a designated division
at the camp, whose orders were amended April 9, 1970, to change his permanent
duty station upon completion of the temporary duty from ('amp Lejemiuc to
Okinawn were not received by him until April 27, 1970, is entitled to per diem for
the entire period of the temporary duly--April 16 through June 4—since his en-
titlement to per diem became lIxed 111)011 issuane1 of the amendatory order on
April 9, 1970, changing his permanent duty station, and sini'e he was in a
temporary duty status while at Camp Lejeune, it is i"material that he was not
timely notified of the amendatory order as lie fully complied with the basic order,
as amended.

To Major F. D. Brady, United States Marine Corps, August 6, 1973:
By letter dated September 99, 1912, file reference CD -WMM 79h,

with enclosures, forwarded here by endorsement dated Novenilwr I 6.
1972, of the Per Diem, Travel and Transportation Allowance Corn-
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mittee, you request an advance decision concerning the entitlement of
First Lieutenant Timothy D. Jones, 307 52 78 64, U.S. Marine Corps
Reserve, to per diem for the period April 16 through June 4, 1970,
incident to temporary duty performed at Camp Lej eune, North Caro-
lina. Your request was assigned PI)TATAC Control No. 72—56.

Headquarters United States Marine Corps permanent change-of-
station orders, dated January 20, 1970, addressed to a number of
Marine Corps officers including Lieutenant Jones, directed him after
detachment from duty under instruction at the Basic School, Quantico,
Virginia, about March 11, 1970, to proceed and report on April 15,
1970, to the Marine Corps Base, Camp Lejeune, North Carolina, for
temporary duty under instruction for a period of about 8 weeks. Those
orders further directed him to proceed to the 2nd Marine Division.
Fleet Marine Force, Camp Lejeune, upon completion of the stated
temporary duty and provided for the travel of his dependents and
household goods at Government expense.

Pursuant to the above orders Lieutenant Jones reported to Camp Le-
jeune omi April 15, 1970. however, prior to that date, that is, on April 9,
1970, by message of the Commandant of the Marine Corps, addressed
to the Commanding General, Marine Corps Base, Camp Lejeune, the
above orders were amended so as to direct Lieutenant Jones to report
for duty with Fleet Marine Force Pacific (Marine Corps Base, Camp
Butler, Okinawa) rather than with 2nd Marine Division, Fleet Marine
Force, Camp Lejeune, upon completion of temporary duty about June
5, 1970. The Commandant's message was received by headquarters,
Marine Corps Service Support Schools, Marine Corps Base, Camp
Lejeune., on April 22, 1970, and on the basis thereof the personnel officer
of that Command addressed a modification of orders notification to
Lieutenant Jones. That notification letter was received by Lieutenant
Jones on April 27, 1970. 12 days after lie had rel)orted to Camp
Lejeme.

You say in your letter of September 29, 1972, that there is no evi-
dence that Lieutenant Jones had knowledge of the amendment before
April 27, 1970, and that he was detached from Camp Lejeune on
June 5, 1970.

In your comment concerning the entitlement of Lieutenant Jones to
per diem for the peri6d April 16 through June 4, 1970, you refer to oir
decision, 34 (omp. Gen. 427 (1955), in which we held that a member
ordered to report for permanent duty at one Washington, D.C., instal-
lation and to perform prior "temporary duty" at another Washington
installation may not he considered to have been travelling away from
his designated post of duty so as to be entitled to per diem for the "tem-
porary duty" or duty period, even though at the time he was perform-
ing such "temporary duty" amendatory orders were issued which
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directed him to proceed to another permanent duty station. You express
doubt concerning the applicability of that holding in this case inas
much as the amendatory orders involved in the case covered by the de
cision were not actiially issued until efte' the member had commenced
"temporary duty." You also refer to our decision, 43 Conip. Geii. 833
(1964), in which we said that, as a general rule an order, individual in
its operation, does not become effective until delivered to the. person
concerned unless he had prior knowledge of the. contents of the order
or was responsible for any delay in its delivery.

You also say that you are in doubt whether the ame.mlatory orde
should be effective on April 27, 1970, when Lieutenant Jones was no
tified of the change of his permanent duty station or April 9, 1970, the
(late of those amendatory orders. In this connection. you mention hat
if the April 27, 1970, date is considered as the, effective date, the rule set
forth in 34 Comp. Gen. 427, tpia, would apply, thus I)reclu(lilig pay
mont of per diem during the period of Lieutenant Jones' "temporary
duty" at Camp Lejeune.

The governing statutory authority, 37 L.S. Code 40t, provid that
under regulations l)rescril)ed by the Secretaries concerned, a iiicniber
of a uniformed service is entitled to travel and transportation alltw
ances. for travel performed under competent orders 111)011 ii ehiaiige of
permanent station, or otherwise, or wheii away from hi designateti
post of duty regardless of the length of time lie is away from that post.
The. pertinent implementing regulation. paragraph M1201--4 (Change
206. dated March 1. 1970) of the Joint Travel Regulations (now paric.
graphs M4201—4 and M4901.5), I)recludes payment of per dieiii to t
member for any period prior to the (lay of departure from the limits
of tile permanent duty station or for any travel or teml)orary duty per
formed within the limits of the. permanent duty station other thaii that
autllorize(i for the day of return to the permanent duty station under
paragraph M4205.

Concerning the principle enunciated in 43 Comp. Gen. g33,
mentioned above, that as a general rule an order, in(lividual in its op
eration, (loes not become effective until delivered to the person con
cerned. that principle has it limitations.

It is not for apphcation in cases, nch as Lieutenant Jones', where a
member's right to certain entitlements become fixed upon the issuance
of orders an(l amendments which establish his particlIl1lr duty status
whicil continues so long as tile member pi'operly complies with those
orders and amendments prior to tile issuance of additional amendments
or new orders. In other words, Lieutenant Jones' entitlenwnt to p'
diem for temporary duty performed away froni hi l)ernianent duty
station, Camp Butler, became fixed upon the issuance of the. amend
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atory orders of April 9, 1970, which changed the new permanent
duty station from Camp Lejeune to Camp Butler. Since he was in a
temporary duty status for the entire period he was undergoing instruc-
tion at Camp Lejeune, for this purpose it is immaterial whether lie was
timely notified of the amendatory orders inasmuch as lie fully complied
with the basic order, as amended.

These circumstances must be distinguished from those in which a
member serving at a temporary duty station is issued orders designat-
ing it as his permanent station. In such event, under the principle stated
in 43 Comp. Gen. 833, supra, where the member had no knowledge of
the orders or was not responsible for its delayed receipt, he will be
permitted to continue to receive temporary duty allowances until
receipt of orders.

In view of the above, per diem is properly payable to Lieutenant
Jones for the entire peroid lie was on temporary duty at Camp Lejeune.

[B—178759]

Intergovernmental Personnel Act—A s s i g n m e n t of Federal
Employees—Per Diem v. Station Allowances
Under the Intergovernmental Personnel Act of 1970 (5 U.S.C. 33713376),
Federal employees temporarily assigned to State and local governments and
institutions of higher education are not entitled to both per diem and change
of station allowances for the same assignment, even though 5U.S.O. 3375 permits
the payment of both the benefits associated with a permanent change of station
and those normally associated with a temporary duty status, since nothing in
the statute or its legislative history suggests both types of benefits may be paid
incident to the same assignment. Therefore, on the basis of the interpretation of
similiar provisions in the Government Employees Training Act, an agency should
determine, taking cost to the Government into consideration, whether to author-
ize permanent change of station allowances or per diem in lieu of subsistence
under S U.S.C., Chapter 57, subchapter I to employees on an intergovernmental
assignment.

To the Acting Administrator, Environmental Protection Agency,
August 6, 1973:

We refer to the letter of May 25, 1973, from your Chief, Fiscal
Policies and Procedures Branch, in which certain questions are raised
regarding payment of travel expenses under the Intergovernmental
Personnel Act of 1970, approved January 5, 1971, Public Law 91—648,
84 Stat. 1909, 5 U.S. Code 3375. The questions are presented for our
consideration so that your agency may be guided in developing appro-
priate travel policies for employees on Intergovernmental Personnel
Act (IPA) assignments.

Under title IV of the IPA, 84 Stat. 1920, codified at S U.S.C. 3371—
3376, provisions are made for the temporary assignment of personnel
between the Federal Government and State and local governments and
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institutions of higher education. 5 U.S.C. 3375 provides, in part, as
follows:

3375. Travel cpeiv.se8
(a) Appropriations of an executive agency are available to pay, or reiml)urse,

a Federal or State or local government employee in accordance with
(1) 3ubchapter I of chapter 57 of this title, for the expenses of—

(A) travel, including a per diem allowance, to and from the assign
ment location;

(B) a per diem allowance at the assignment location during the period
of the assignment; and

(0) travel, including a per diem allowance, while traveling on official
business away from his designated post of duty during the assignment
when the head of the executive agency considers the travel in the
interest of the United States;

(2) section 5724 of this title, for the expenses of transportation of hi
immediate family and of his household goods and personal effects to and
from the assignment location;

(3) section 5724a (a) (1) of this title, for the expenses of per diem allow-
ances for the immediate family of the employee to and from the assignment
location;

(4) section 5'724a(a) (3) of this title, for subsistence expenses of the em-
ployee and his immediate family while occupying temporary quarters at
the assignment location and on returii to his former post of duty; and

(5) section 5720 (c) of this title, for the expenses of nontemporary storage
of household goods and personal effects in connection with assignment at an
isolated location.

While this language. authorizes the use of appropriations for the
expenses listed, it does not state whether an employee on an IPX as-
signment may receive reimbursement for all such expenses. The Chief,
Fiscal Policies and Procedures Branch, therefore asks whether the
intent of the IPX is to allow personnel reassigned thereunder both
per diem and change of station allowances or whether either one or the
other may be allowed but not both. If only one is allowed it is ques-
tioned whether there is a maximum allowable, based on the lesser cost
of the other.

In 39 Comp. Gen. 140 (1959) we addressed the question of whether,
under somewhat similar provisions in the Government Employees
Training Act. 5 U.S.C. 4109(a) (B), an employee was entitled to re-
ceive both per diem and certain change of station allowances when
assigned for training away from his permanent duty station. The
pertinent language in the Training Act authorizes payment of travel
and subsistence expenses and payment of the cost of transportation of
an employee's immediate family and household goods and personal
effects to the training location when the total cost of the latter is
estimated to be less than the aggregate per diem paymens for the pe-
riod of training. We stated, in interpreting that language:

When the facts are such that the head of a department could authorize either
type benefit—per diem to the employee for the period of training or transporbF
tion of the employee's immediate family and household goods and personal
effects—the entitlement of the employee would depend upon which benefit is au-
thorized much in the same manner as the benefits of an employee traveling on
official business ordinarily are determined, that is, whether the employee is issued
temporary duty orders or orders directing a change of official station. Therefore,
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we conclude tht an employee selected for training may receive only one or the
other of such benefits when the length of the period of training is known in ad-
vance. [39 Oomp. Gen. at 142.]

The legislative history to the IPA indicates that Congress intended
the language in section 3375 to be broad enough to I)rOvide for the
needs of Federal, State, and local employees en route to, from, and
during their assignments in either the Federal Government or State
and local governments. 11. Rept. No. 91—1733, 91st Cong., 2d Sess. 20.
however, it would appear that these needs can be met without the
necessity of applying a different rule for employees traveling on IPA
assignments from that which applies to employees traveling on
training assignments or on official business generally. Supportive of
this position is the fact that under section 3375 various allowances are
authorized to be paid under the provisions of Chapter 57 of Title 5,
U.S. Code. In general under those provisions an employee is entitled
to ler diem only when in a travel status and when the employee arrives
at his new permanent duty station the travel status ends as does his
entitlement to per diem. While section 3375 permits the payment of
both the benefits associated with a permanent change of station and
those normally associated with a temporary travel status, we find
nothing in the statute or its history suggesting that both types of
benefits may be paid incident to the same assignment. In the absence
of express statutory language so authorizing we must conclude that
employees traveling on IPA assignments may receive either per diem
in lieu of subsistence or the change of station allowances authorized
in section 3375 but not both.

As to whether there is a maximum amount allowable for either
change of station or per (hem allowances, based on the lesser cost
of one or the other, there is no limitation in the IPA similar to the one
in the Government Employees Training Act, 5 U.S.C. 4109(a) (B),
which authorizes payment of family and household goods transporta-
tion expenses only when the cost of such expenses and related serv-
ices are less than the estimated aggregate per diem payments for the
period of training. Therefore, noting that IPA assignments may last
as long as 4 years in some circumstances, we believe that the agency
concerned should determine administratively whether an employee is
to be authorized expenses applicable to a change of station or whether
he is to be paid per diem in lieu of subsistence under subchapter I,
Chapter 57, Title 5, U.S. Code, and the applicable regulations. Once
that determination is made, the employee should receive appropriate
allowances under the chosen alternative. The cost to the Government
should of course be one of the factors taken into account in makiiig
such determinations.
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[B—178983]

Airports—Federal Aid—Development Projects—Facilities Use by
Government
Payment by a civilian agency of landing fees assessed by the Missoula County
Airport Commission whO had received Federal assistance under the 1946 Federal
Airport Act is not prohibited since section 11(4) of the act only exempted
military aircraft from paying landing and take-off fees, and then only if the use
of the facilities was not substantial. Furthermore, the Commission received no
Federal assistance wider the 1970 Airport and Airway Development Act, sec-
tion 18(5) of which replaced section 11(4) of the 1946 act to exempt all Govern-
meat aircraft from paying for the use of airport facilities developed with Federal
financial assistance and to authorize, if the use was substantial, the payment of
a charge based on a reasonable share, proportional to use, of the cost of operating
and maintaining the facilities used.

To Lila B. Hannebrink, August 6, 1973:
Reference is made to your letter of June 22, 1973, your reference

1376 (D—832), asking if you properly may pay a bill—-which you en-
closed—in the amount of $143.45 submitted by the Missoula County
Airport Commission, Missoula, Montana. The amount involved rep-
resents landing fees assessed in connection with aircraft OWfle(1 and
operated by the Bureau of Land Management.

Question as to the payment of such fees arises in that the airport in-
volved received Federal assistance I)uisuant to the Federal Airport
Act, approved May 13, 1946, Ch. 251, 60 Stat. 170, 49 U.S. Code 1101
note (1964 ed.). Section 11(4) of such act (60 Stat. 176) provides,
in effect, that approval for such assistance. shall be given only upon
assurance by the sponsor that—
all the facilities of the airport developed with Federal aid and 'all those u'ab1e
for the landing and take-off of aircraft will be available to the United States
for use by military and naval aircraft in common with other aircraft at all times
without charge, except, if the use by military and naval aircraft shall be substan-
tial, a reasonable share, proportional to such use, of the cost, of operating and
maintaining the facilities so used.

While the above language could be viewed as exempting all Govern-
ment aircraft from the payment. of landing fees except when the use
of such airport by military aircraft was excessive, we believe that,
based on the legislative history of section 11(4), it must be concluded
that under such provision only military aircraft are entit,led to such
exemption 'and the:t only if their use. of the airport is not substantial.

Examination of the legislative history of the above provisions dis-
closes that S. 2, the bill subsequently enacted as the Federal Airport

as originally passed by the Senate contained language in section
15(a) (4) thereof, similar to that as finally enacted as section 11(4).

The house, however, deleted such language and substituted there-
for the following provision (section 10(4))

(4) all the facilities of such airport developed with Federal aid and all those
usable for the landing and take-off of aircraft will be available to the United
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States for use by Oovernment aircraft at all times without charge other than
(a) a charge sufficient to defray the cost of repairing damage done by such
aircraft, and (b) if the use by military or naval aircraft shall be substantial,
a charge which is reasonable in consideration of the character and extent of
such use.

However, the Committee of Conference recommended language
similar to that as passed by the Senate and, as indicated alove, suh
recommended language was enacted into law.

Under the House version of S. 2, there is no question that the exemp-
tion would have applied to all Government aircraft. However, since
such language ultimately was rejected and language similar to that
first passed by the Senate was finally adopted, we think it clear that
only military aircraft are exempt from the payment of landing fees at
such federally assisted airports by the 1946 act.

Any possible question in this regard is completely dispelled 'when
considered in the light of tihe Airport and Airway Development Act
of 1970, approved May 21, 1970, Public Law 91—258, 84 Stat. 219,
49 U.S.C. 1701 note. This act, insofar as pertinent here, repealed and
replaced the Federal Airport Act. Language identical to that of
section 11(4) of the earlier act was contained in section 18(4) of the
House-passed bill, H.R. 14465. However, the Committee of Confer-
ence recommended the language which subsequently was enacted as
section 18(5) of Public Law 91—258 (49 U.S.C. 1718(5)) and which
reads as follows:

(5) Government use; charge.
all of the facilities of the airport developed with Federal financial assistance and
all those usable for landing and takeoff of aircraft will be available to the United
States for use by Government aircraft in common with other aircraft at all
times without charge, except, if the use by Government aircraft is substantial,
a charge may be made for a reasonable share, proportional to such use, of the
cost of operating and maintaining the facilities used.

Sueh provisions are explained by the Committee of Conference, at
page 42 of House Report No. 91—1074, as follows:

Section 18(5) of the House bill provided that, as a condition precedent to
his approval of an airport development project, the Secretary of Transportation
must receive assurances in writing, satisfactory to him, that all of the facilities
of the airport developed with Federal financial assistance and all those usable
for landing and takeoff of aircraft would be available to the United States for
use by military aircraft in common with other aircraft at all times without
charge, except, if the use by military aircraft is substantial, a charge may be
made for a reasonable share, proportional to such use, of the cost of operating
and maintaining the facilities used.

Section 208(5) of the Senate amendment contained a similar provision except
that it used the term "Government aircraft" in lieu of the term "military air-
craft." The term "Government aircraft" is broader than the term "military air-
craft" and is defined in section 11(7) of the conference agreement to mean
aircraft owned and operated by the United States. This would include not only
military aircraft hut also aircraft owned and operated by civilian agencies.

Section 18(5) of the conference agreement follows the Senate version.

Accordingly, and since the airport here involved has received no
Federal assistance under Public Law 91—258, it appears, as indicated
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earlier, that landing fees properly were asessecl agaiiist the aircraft
operated by the Bureau of Land Management and. if otherwise
proper, are payable by the Bureau.

The bill forwarded with your letter is returned herewith.

(B—178780]

Contracts—Negotiation—National Emergency Authority—Use
Propriety
Tile award by the Air Force of a domestic cargo airlift contract negotiated under
10 U.S.C. 2304(a) (16) pursuant to a (3lass Determinations and Findings to a
Government corporafion that is to he transferred to the individual to whom award
is contemplated and who is currently operating the activity pending Civil Aero
nauties Board approval is not improper in view of the fact the contract will eon
tam a termination provision in the event approval is withheld ; the Office of
Management and Budget Circular A7d and implementing Defense I)ireetives
although favoring contracting with private, commercial eutrprises allow Gov
ernment operation of a commercial activity "to maintain or strengthen mohiliza
tion readiness ;" the services of the intended buyer during Government control
does not make him an "officer or employee" within the conflict of interest statutes,
18 U.S.C. 20, 18 U.S.C. 207—208; there is no evidence of unfair competition; and
the contracting agency has broad discretionary authority to a%Var(l the contract in
the interest of national defense.

General Accounting Office—Jurisdiction—Commercial Activitie'i
of Government
Although Office of Management and Budget Circalar A-7t; expresses a general
policy preference for contracting with private, (oiniiiercitil ('ilterprisei4, it also prie
vides for the use of Govermimneut-furnislieti services when the "service is available
from anothe: agency," and allows Government operation of a commercial activity
'to maintain or strengthen mobilization readiness." Therefore, the provisions of
the circular are regarded as matters of executive policy which do not establish
such legal rights and responsibilities that would come within the decision func-
tions of the General Accounting Office.

To Wilner & Schemer, August 8, 1973:
This is in reference to the May 31, 1973, telefax froni Saturn Air-

ways. Incorporated, and to your subsequent correspondence on its he—
littif, protesting against a proposed award of a contract to Southern
Air Transport. incorporated (SAT), by the Fnited States Air Force
under requests for p:o1)osals No. F11626—73.R—0018 and -OO19. issiwd
by the Military Airlift Command, Scott Air Force Base, Illinois.

The solicitations, for domestic cargo airlift, were issued pursiiit to
a Class Determinations and Findings signed by the Secretary o the
Air Force, which authorized the negotiation of contracts under 10 F.S.
Code 23O1(t) (1;) in support of the l)epartment of T)efeiise airlift mo
lnhztion base prograili. Proposals were received froni Saturn. SAT.
and Overseas National Airways. Incorporated (ONA). The Air Force
has awarded contracts worth approximately $18. million to Saturn
and $1.3 million to ONA. and proposes to award a contrmu't to AT
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for approximately $3.8 million. The proposed contract would cafl for
airlift services worth $1.1 million through December 1973, and addi-
tional services worth $2.7million starting in January 1974.

You claim that any award to SAT would be improper because that
company is owned and controlled by a Government agency and, there-
fore, is not a qualified offeror. You further claim that the situation is
not changed because of the existence of an agreement to transfer own-
ership of SAT to a private individual, since the agreement provides
that it will not take effect until it is approved by the Civil Aeronautics
Board. In addition, you assert that the proposed transfer of ownership
would not be iii accordance with the laws and regulations dealing with
disIx)sal of Government property.

The Air Force reports that, pending a CAB decision on the pro-
posed transfer, SAT is being operated by the intended buyer (a pri-
vate individual) for his own benefit, that no element of the Govern-
iiient is currently subsidizing or aiding the company, and that any
profits or losses fioun the date of the agreement (February 1973) will
accrue to the l)ulyer if the CAB approves the transfer. It is further
reported that should CAB not approve the transfer, SAT will be
hqlu(lated, and any 1)01) contracts with SAT will be terminated. In
this connection, we are advised that the Air Force proposes to include
in its contract with SAT a provision calling for contract termination,
without cost, by unilateral action of the contracting officer in the event
CAB approval is not obtained.

You state, however, that the Air Force is not correct in viewing
SAT as an essentially independent operation, and assert that there is
actually more Government control and subsidization involved in the
current operation of SAT than admitted to by the Air Force. You
contend that such an award would be improper because it would be
contrary to Bureau of the Budget (now Office of Management and
Budget [0MB]) Circular A—76 and to certain Defense Department
directives, would involve the Government in a conflict of interest, and
would result in unfair coml)etition. In this respect, you state that it is
"fundamentally unfair that a taxpaying privately-owned company
should be compelled to bid against another firm * * * actually sup-
ported by public funds." You further point out that the existing CAB
rate structure for the aircraft and routes involved is based on operating
costs, and claim that an award to a Government-subsidized firm could
result in a downward revision of the rates, which would be unfair to
Saturn. You also assert that the private individual currently operating
SAT pending CAB approval of his purchase of SAT's stock froni the
nominal stockholders (of which he is one) is actually a Government
employee who would obviously personally benefit from the proposed
award if the transfer of ownership is approved.
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0MB Circular A—76, and the Defense Department's implementing
directives (DOl) Instruction 4100.33, Air Force Regulation '26—12),
express a general policy Preference for contracting with private, COI11
mercial enterprises as opposed to the Government's performii the
required services "in house." however, the Circular specifically pro
vides for the use of Govermnent-furnished services when the "service
is available from another Federal agency." Since it is not assorted that
SAT is controlled by the Department of the Air Force, it appears that
the Air Force would not be precluded by the 1)rovisiolIs of the (3ircular
from awarding a contract to SAT. In addition, the Circular also allows
Government operation of• activity "to maintain or
strengthen mobilization readiness," and as noted above, these procure-
ments are based on the negotiation authority of 10 U.S.C. 2304(a) (16)
and Armed Services Procurement Regulation (AS1.R) 3—216, which
(Teal with the niaintenance of an industrial mobilization base. In any
event, we have always regarded the provisions of Circular A46 as
matters of Executive policy which do not establish legal rights an(l
responsibilities and which are not within the decision functions of the
General Accounting Office. B=170079, September 1S, 1970.

We do not agree with the contention that the awarding of a contract
to SAT would involve the Govermtient in a conflict of interest. The
statutory provisions to which you make reference, 18 U.S.C. '205, 1
U.S.C. £i07—20S, prohibit an officer or employee of the United States,
(luring the period of employnient and for a 1year I)eriod thereafter,
from re)resenting anyone other than the Lnited Stat:es before a court
or a Federal agency if the United States is a party to or has an interest
in the n)atter. The record shows that SAT's intended buyer has been
serving as the president, as well as a director and a nominal stock-
holder, of SAT during the period of reported Government control.
however, we do not believe that this makes him an "officer or em-
ployee" of the United States within the meaning of the above provi
sions, nor do we see. anything in the record which indicates that he is or
would be involved in the type of conduct prohibited even if he were
such an employee.

Similarly, we do not believe that ASPR 1—302.6, which states that
contracts shall not be entered into between the Government and its
employees or business organizations controlled by such employees, can
preclude an award to SAT. As indicated, we do not view SAT's
I)ieSident as a Government employee. More significantly, the regula
lion prohibits awards to a corporation "controlled" by a Government,
employee, while, of course, you have contended that ultimate corporate
control of SAT has been exercised by the Government and not by a
Government employee.
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For the above reasons, we cannot agree that any statutory or regula-
tory provision precludes the proposed contractward to SAT. Further-
more, we do not believe that this procurement involves any element of
unfair competition, since the proposed award to SAT is based on
evaluation of its airlift capability and not on its proposed price. While
SAT may have received prior Government aid, we have stated, in an-
other connection, that "while it is the policy of the United States
Government to eliminate the competitive advantage that accrues to a
prospective contractor from the use of United States Government-
furnished property and facilities, it is obviously not possible to elimi-
nate the advantage which might accrue to a given firm by virtue of
other Federal, state or local programs. * * * We know of no require-
ment for equalizing competition by taking into consideration these
types of advantage * * s." B—175496, November 10, 1972.

Furthermore, we think it is clear that under 10 U.S.C. 2304(a) (16),
ASPR 3—316, and a proper Determinations and Findings executed in
accordance therewith, a procuring agency has broad discretionary au-
thority to award contracts in the interest of the national defense.

* * * ASPR 3—216 * * * provides that the Secretary shall deter-
mine when it is in the interest of the national defense to negotiate a
contract with a particular manufacturer in order to assure that prop-
erty or services will be available to tIme Government during a national
emergency." 49 Comp. Gen. 463, 471 (1970). [Italic supplied.J

We see no reason to object to the exercise of that authority. The
record establishes that the Air Force has a legitimate basis for making
an award to SAT. It is reported that the aircraft offered by SAT are
desired for the Civil Reserve Air Fleet (CRAF) and, therefore, are
essential to the airlift mobilization base program. It is further reported
that these aircraft were in the mobilization base during the previous
fiscal year and that SAT has participated in these mobilization base
procurements each year since 1961. The Class Determinations and
Findings signed by the Secretary of the Air Force states that "it is in
the interest of national defense that contracts with ORAF air carriers
* * * be consummated so as to assure availability to the DOD of a com-
mercial airlift augmentation fleet best adapted to DOD needs in case of
national emergency." Pursuant to that D & F, time Air Force has de-
termined that DOD needs will best be served by an award to SAT. It
has further determined that SAT is a CAB-certified air carrier and is
(lualifie(l to perform the contract in accordance with the provisions of
the solicitations, and is otherwise a qualified offeror.

Accordingly, since it appears that the proposed award to SAT would
be in accordance with the Determinations and Findings and would not
be contrary to any provision of law or of implementing directives, we
are unable to interpose an objection to an award to SAT.
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You also contend that the proposed sale of SAT would contravene
the statutory provisions' regarding disposal of Government ProPe1tY.
The degree to which the Government possesses any legal or beneficial
interest which may be disposed of by sale has not been established. in
any event, such sale has apparently not yet taken place and we do not
have sufficient information with respect to the procedure expected to be
followed in connection with the proposed disposition to render any
judgment as to its legality. We think it is appropriate to point out,
however, that 40 ES.C. 484(e) (3) provides for disposal by negotia
tion with such competition as is "feasible under the circumstances" in
given situations, one of which is where the national security will there-
by be promoted.

For the foregoing reasons, your protest is denied.

(B—178477]

Officers and Employees—Transfers——Relocation Expenses—House
Sale—Title in Wife's Name
An employee who subsequent to receiving notice of a transfer but prior to the
actual date of transfer marries and thereafter establishes a residence in a
dwelling which was owned and occupied by his wife at the time he was officially
informed of his transfer, and the employee and his wife were occupying the
dwelling at the time of transfer is not precluded under section 4.1 of of
Management and Budget Circular A—O from being reimbursed the expenses of
selling the dwelling incident to the move to the new official station since the
literal language of section 4.1 permitting reimbursement of the expenses of the
sale of a 'Iwelling at the old official station only if an employee acquired interest
in the dwelling and if the dwelling was his actual residence at the time he was
informed of the transfer is not for application where the employee had established
a bona tide residence in his wife's home prior to transfer.

To R. J. Schullery, August 13, 1973:
Your letter of June 4, 1973, requests our decision as to the propriety

of certifying for payment a voucher in the amount of $2,016 submitted
by Mr. Matthias J. Strahm for reimbursement of expenses incurred in
July 1972 incident to the sale by Mr. Strahm of a residence in Prairie
Village, Kansas, iii connection with his transfer of official station from
Kansas City. Missouri, to Des Plaines, Illinois.

The, record indicates that Mr. Strahm was officially notified of his
change of station by letter dated January 3, 1972; however, his actual
transfer was delayed until July 1979 because of the nonavailability of
office space at the new station. lie was verbally authorized to l)rO((l
with the permanent cliange of station on May 1, 1972, and that au
thorization was confirmed by a written travel order dated ,June 9, 1972.
Mr. Strahm reported for duty at his new station on July 6, 1972.

Mr. Strahm had, in the meantime, been married on April 26, 197'2,
and after that marriage moved into the dwelling in Prairie Village in
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which his wife and her children were residing at the time of the mar-
riage. That dwelling, which was apparently acquired by Mrs. Strahm
in 1968, was later sold incident to the transfer.

You have expressed doubt as to whether the claim may be certified
for payment since the dwelling sold by Mr. Strahm was not his resi-
dence in January 1972 at the time he was first informed by competent
authority that lie was to be transferred, and iii that regard you refer
to the provisions of section 4.ld of Office of Management and Budget
(0MB) Circular No. A—56. You point out, however, that the employee
did not acquire the dwelling lie sold for the purpose of obtaining per-
sonal financial gain and believe that because the transfer was delayed
by the agency for 6 months, Mr. Strahm may have a just claim.

Section 4.1 of 0MB Circular No. A—56, to which you refer, provides
in part as follows:

* * * To the extent allowable under this provision, the Government will re-
imburse an employee for expenses required to be paid by him in connection with
the sale of one residence at his old official station; purchase (including construc-
tion) of one dwelling at his new official station; or the settlement of an unex-
pired lease involving his residence or a lot on which a mobile home used as his
residence was located at the old official station; provided that:

* a * * * a *

c. • a * In order to be eligible for reimbursement of costs of selling a dwelling
or terminating a lease at the employee's old official station, acquisition of the
employee's interest in the property must have occurred prior to the date when
the employee was first definitely informed that he is to be transferred to the new
official station.

d. * a a The dwelling for which reimbursement of selling expenses is claimed
was the employee's residence at the time he was first definitely informed by com-
petent authority that he is to be transferred to the new official station.

The literal language of section 4.1 permitting reimbursement of the
expenses of the sale of a dwelling at the old official station only if the
employee acquired his interest in the dwelling and if the dwelling was
his actual residence at the time lie was first definitely informed of the
transfer would appear to preclude any reimbursement of selling ex-
penses of a house which an employee neither had title in nor used as his
residence at the time he was first officially informed of the transfer.
however, our view is that the regulation was not intended for applica-
tion in a situation such as here where the employee had in fact estab-
lished a bona fide residence in his wife's home prior to transfer.
Accordingly, where an employee, subsequent to receiving notice of a
transfer but prior to the actual (late of transfer, marries and thereafter
establishes a residence in a dwelling which had been owned and occu-
pied by his wife at the time he was first officially informed of the trans-
fer, and the employee and his wife occupy the dwelling at the time of
transfer, we do not think he should be precluded from claiming the
expenses of selling the dwelling incident to the move with his family to
the new official station.
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Accordingly, we would not object to reimbursing Mr. Strahni for the
selling expenses to the extent they are otherwise proper under Cir-
cular No. A—56. The voucher, which is returned herewith together with
supporting papers, may be certified for payment in accordance with
the above.

(B—17810G]

Bids—Discarding All Bids—Administrative Determination—
Faulty
The rejection under a November 29, 1972 solicitation for the construction of
an anchored coiicrete retaining wall to provide erosion protection at Chalk
Island, South Dakota, of all bids after bid opening on January 4, 1973, because
phases of the work had to be performed in December while the water was at
its lowest level was within the scope of the broad authority granted agencies
to discard bids and readvertise a procurement. Although the contracting agency
should have recognized before bids were exposed that the ideal time to start
the work was in December to allow the contractor to work during the entire
non-navigation season and should have issued the invitation early enough to
make an award by December, to proceed with the irocurement solely because
of the administrative deficiencies would be contrary to Sound procurenwnt
principles.

To Cole and Groner, August 14, 1973:

By letter dated March 1, 1973, and subsequent corrcsponoieiicc, you
protest on behalf of your client., the J. V. Bailey Company, Incorpo-
rated (Bailey) of Rapid City, South 1)akota, the rejection of all bids
wider invitation for bids (IFB) No. i)ACW45-.73 B -OO4, (lated
November 29, 1972, issued by the ITnited States Army Corps o En-
gineers (Corps), Omaha District, Nebraska. It is your contention that
the Army's rejection of all bids after bid opening is not supported by
cogent. and compelling reasons.

The solicitation is for the construction of an anchored concrete
retaining wall to provide erosion protection at chalk Island, which is
lx'low the Gavins Point Darn, Lewis and Clark Lake, Yankton, So1lth
Dakota. Bids were opened on January 4, 1973, and four bids were
received as follows:

Bidder Bid•
J. V. Bailey Co., Inc .... ... $242,900.O()
Industrial Builders, Ine.. ... $25I,O.OO
Brower Construction Co. ..... ..., $3M4,1.OO
Eagle Construction Corp. $422,5S0A)ft
Government estimate .. $24O,fl24.S()

However, on .lanuary 24, 1973, the Deputy District Engineer deter-
mined that Bailey was a nonresponsible contractor, an(l the Small
Business Administration (SBA), Denver, Colorado, was so notified.
Prior to a final determination by the SBA of Bailey's responsibility,
all bids were rejected by letter dated February 5, 1973. You l)r0tfSte(1
the rejection of all bids to the contracting officer, when denied the pro-
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test by letter of February 20, 1973. Thereafter, you protested to our
Office.

The contracting officer explained his reasons for canceling the
solicitation in his letter of February 20, as follows:
While it is true that the provisions of the contract would have allowed a con-
tractor a total of 300 days to complete the work, there are certain phases of the
work which would have had to be accomplished while the water was at its lowest
level. If the contract would have been awarded, the first order of work would
have been to excavate the slope of the island to proper grade, and establish a
shelf or work area in order to start the trench for the lower section of the con-
crete wall. The lowest excavation for the trench would have been at Elevation
1150.00 ML which is approximately 10 feet below the power plant tailwater
(1159.80) with the present water discharge of 20,000 CFS. The Gavins Point
Power Plant is scheduled to start increasing water releases in mid March, and
it is expected that full plant capacity of 34,000 to 35,000 CFS will be reached in
5 days. Tailwater elevation for this discharge in 1972 was about 1163.2 MSL. If
spillway releases are required, this will raise the tailwater even higher, making
the work in the trench excavation that much more complicated.
Due to the lateness in the non-navigation season, it is felt that a contractor would
not have the time to do the excavation of the slope, establish the work shelf and
excavate the trench prior to the scheduled increased releases. If award was niade
immediately, it would be nearly the 1st of March before work could be started
near the taliwater surface leaving the contractor only 15 (lays before he was
faced with the higher releases. With this particularly in mind, the decision was
made that the proposed work be withdrawn for the present and readvertised so
that a later award of contract can be made allowing the Contractor to work
during the entire non-navigation season. It is our position that if the work could
be started in I)ecember of 197:3, a contractor would have a full 3% months to
complete the lower section, and be clear of the tailwater by the start of the
increased flows in mid March 1974.

You contend that there is no cogent and compelling reason to justify
the rejection of bids since the projected tailwater conditions were con-
templated by and contained in the solicitation, and since there have
been no changes in the specifications. You state that the tailwater con-
ditions would not prevent Bailey from completing the project on time
irrespective, of when the award is made. Alternatively, it is your posi-
tion that since the solicitation contains no date by which notice to pro-
ceed with the contract work must be given, the Corps could award the
contract to Bailey and delay giving notice to proceed until December
1973, in which case Bailey would make no claim for additional compen-
sation. In addition, you set forth several reasons for your belief that
the contemplated readvertisemnent would result in increased costs to the
Government. Finally, it is your belief that there is in this case an
obvious inference that the Corps followed the "easier" course of bid
rejection rather than contest the question of Bailey's responsibility
at the SBA.

This Office has held that where no cogent or compelling reason
exists for time rejection of bids, such rejection is improper. B—146213,
July 26, 1961; see also 39 Comp. Gen. 396 (1959); 36 id. 62 (1956).
However, we have consistently recognized that the administrative au-
thority to reject all bids and readvertise the solicitation is very broad.
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The record indicates that the cost of perforrnmg the initial phase
of the work (the excavation work) is much less during a I)erlod of low
tailwaters than during a period of high tailwaters. Therefore, the
ideal time to start the work is in 1)eceinber, thereby allowing the
contractor to work during the entire non-navigation season, which
apparently ends in mid—March.

however, the invitation was not issued until November 29, 1972, and
bids were opened January 4, 1973. Nevertheless, the Corps planned to
make a I)rompt award in order to permit the contractor to complete
the initial phase before nnd-March. As indicated above, the Corps'
plan was frustrated and the invitation was canceled.

We believe that it would have been better procedure for he Corps
to have issued the solicitation early enough so that an award could
have been made by December. A contracting agency should provide
for performance meeting its requirements under the least onerous ('O11'
ditions, thus expinding competition, minimizing cost (and presiini-
ably price), and making satisfactory performance more likely. While
we believe the deficiency in the procurement should have been recog-
nized l)e.fOre bids were exposed, we do not think a procurement con-
trary to sound principles should be continued solely because of ad-
ininistrative deficiencies. It is clear that the work may be performed at
a later time consistent with the Government's needs under less onerous
conditions. Although you insist that a readve.rtisemnent of the procure-
ment will result in increased costs, the administrative conclusion on
this point is supported by the record.

Finally, you have suggested that an award could have been ma(le
to Bailey under this solicitation and the Corps then could have waited
until December 1973 to give the contractor notice to proceed with the
work. As the contracting officer points out, both the amount of work
and the type or quality of work might change substantially after
another navigation season has passed. Under the circumstances we
believe it would be improper for the Corps to award a contract for the
work before its needs are firmly established. See 47 Comp. Gen. 103,
107 (1967).

Accordingly, we believe that cancellation of the, solicitation was a
proper exercise of administrative discretion. Your protest is there-
fore denied.

however, we have, pointed out to the Secretary of the Army by
letter of today, copy enclosed, our views ni the matter.

[B—165038]

Pay—Retired—Increases__Voluntary v. Involuntary Retirement
The court's interpretation in E(ieard. P. Chester, ,Jr., Ct al. v. United states, 199
Ct. Cl. 687, that the words "shall if not earlier retired he retired on June 30,"
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which are contained in the mandatory retirement provision, 14 U.S.C. 288(a),
did not absolutely forbid the Coast Guard officers mandatorily retired on June 30
in 1968 or 1969, as well as the officers held on active duty beyond the mandatory
June 30 date, from retiring voluntarily under 14 U.S.C. 291 or 292, and that the
officers were entitled to compute their retired pay on the higher rates in effect
on July 1, will be followed by the General Accounting Office (GAO). Therefore,
under the res judicata principle, payment to the claimants for periods sub-
sequent to the court's decision may be made at the higher rates in effect July 1.
Payments to other claimants in similar circumstances, in view of the fact the
court's decision is an original construction of the law changing GAO's consl;ruc-
tion, may be made both retroactively and prospectively, subject to the October 9,
1940 barring act, and submission of doubtful cases to GAO. Overrules B—1&i038
and other contrary decisions.

Pay—Retired—Annuity Elections for Dependents—Effect of
Judgment Increasing Retired Pay
Since the ruling in Edward P. .Ghester, Jr., et at. v. United States, 199 t. Cl.
687, only establishes that a higher active duty pay rate was required to be used
in computing plaintiff's retired pay entitlement, and 10 U.S.C. 1436(b) mlws
no provision for a voluntary reduction of an annuity elected under the Retired
Serviceman's Family Protection I'lan (RSFPP) in the circumstances of a retro-
active increase in active duty pay, only the costs of an annuity may be recom-
puted on the basis of the higher retired pay rate, and a retroactive change in
the annuity elected, or withdrawal from the Plan may not be retroactively au-
thorized. However, pursuant to 10 U.S.C. 1436(b) a retired member may apply
prospectively for an annuity reduction, or under 10 U.S.C. 1552 military records
may be retroactively changed to correct an error or remove an injustice.

To the Secretary of Transportation, August 16, 1973:
Reference is made to United States Coast Guard letter dated No-

vember 17, 1972, file reference 7500, to our Transportation and Claims
Division concerning the application of the ruling in the case of Ed-
ward P. Chester, Jr., et al. v. United States, 199 Ct. Cl. 687, in the
computation of retired pay of other Coast Guard officers. Specifically,
that letter asks the following questions:

(1) As to future payments to claimants under the referenced decision, will
we be able to apply the principle of Res Judicata, and pay the increased rates of
pay to the officer claimants for periods subsequent to the date of the Court of
Claims Decision?

(2) Will this decision be followed for other claimants, retroactively or pro-
spectively? That is, will the Comptroller General permit us to follow the dcci-
sioli for all purposes?

(3) We assume that costs for RSFPI' must be recomputed (for participants)
based oti the higher rates of pay. Is this correct?

We. have also received a letter dated June 1, 1973, file reference
7500, from the Commandant of the Coast Guard elaborating on and
presenting further the Coast Guard's views regarding question (3).

The plaintiffs in the Chester case were 18 Regular Coast Guard
captains retired in 1968 or 1969 who had each completed 30 years of
active commissioned service in the Coast Guard in the year of their
retirement. Each was qualified for voluntary retirement under either
14 U.S. Code 291 or 292 at the time of his retirement and each was
within the purview of the mandatory retirement provisions of 14
U.S.C. 288(a)

533—869 0 — 74 — 5
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Thii'teen of the plaintiffs were vohintarily retire(1 pursuant to ii
U.S.C. 291 or 292 on July 1, 1968, or July 1, 1969. The remaining five
plaintiffs were retained on active duty to varying (lates in 1968 or 1969
after July 1, for niedical evaluation. Of this group, four were placed
on the temporary disal)ility retire(l list after July 1 of the year in
which retired and the last one was voluntarily retired under 14 F.S.('.
292 (nondisabilitv) on September 30, 1968.

The plaintiffs fell into two general classes, those who were pur-
portedly v:)iuntarilv retired under 14 U.S.C. 291 or 299 on July 1, and
those who were retained on activeduty beyond July 1 for medical rea
soiis and subs&'quently voluntarily retired. As indicated previously, all
1)la.intiffs in that case were. subject to mandatory retirenient pursuant
to 14 U.S.C. (a) on June 30 of the year in which retired, and were
also qualified for voluntary retirement pursuant to 14 U.S.C. 291 or
292.

Subsection 288(a) of Title 14, U.S. Code, provides as follows:
(a) Each ofiker of the Regular Coast Guard serving in the gra(1e. of captain

w1me. name is not carried on an approved Ust of officers selected for promotion
to the. grade of rear aniniral shall, if not ezr7ier retired, he retired on June 80
of the fiscal year in whicli he, or any cnptnin junior to hiiii on the active duty
promotion list who has not lost numbers or prss1ence, completes thirty years
of active commissioned service in tile Coast Guard. [Italic supplied.l

In our decisions, B465038, January 6, 1969, and B .16S038(1) and
(2), June. 9, 1969, we held that an officer subject to the mandatory
retirenient, I)ioviSions of 14 U.S.C. 988(a) may not retire voluntarily
tinder some other provisions of law (for example 14 U.S.C. 291 or
292), wheti such voluntary retirement becomes efiretive on the same
(late that. the mandatory retirement is required tinder section 288 (a)
that; an oiicei' retired under 14 U.S.C. 288 (a) must have his retired
iy computed ott the l)asis of the active duty pay to which he was
entitled in June, not the rates of pay in effect on the following Jul 1
and that the fact that a Coast Guard captain subject. to 14 U.S.C. 288
(a) is retained on active duty l)eyon(l his nian(latory retirement date
does not add to his rights in any way in computing the amount of re
tired pay to which lie is entitled.

The court in the (7/u's fer case dcclined to follow our construction of
14 U.S.C. 288 (a). Instead, the court took the position that, the wor(lS
"shall, if not earlier retired, be retired on ,June 30 " are re:isonahl
to be interpreted to mean that such an officer's retirement, must occur
no later than June 30. if earlier retirement., for whatever cause. has not
ol)viated the necessity for retirement on June, 30, and (locs not abso
lutely forbid voluntary retirement pursuant to 14 U.S.C. 291 or 292
on that terminal (Tate. Therefore,, the court held that officers in that
situation were entitled to compute their retired pay on the higher
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rates in effect on July 1. The court also held that those officers held on
active duty beyond the mandatory retirement date and retired after
June 30 are entitled to no less than the other officers afl(1 were, there-
fore. also entitled to compute their retired pay on the July 1 pay rates.

Since it appears that the court was fully aware of the reasons for
the decisions of this Office to the contrary and since the court's inter-
pretatioli of the statutes here involved is not unreasonable, we will
now follow that. interpretation and our (lecision B-165038, January 6.
1969, and 11—165038(1) and (2), Juno 2, 1969, and other similar deci-
sions to the coitrary will no longer be followed.

Therefore, question (1) of the letter of November 17, 1972, is
answered in the aihirmative.

Regarding question (2), since this decision is a changed construction
of the law based on an original construction of the law by the court, it.
should be applied retroactively as well as prospectively for other 111cm-
hers in similar circumstances. Jf. 39 Comp. Gemi. 321 (1959). however,
it may not 1)e applied retroactively beyond the period (10 years in most
cases) provided by the barring act of October 9, 1940, 54 Stat. 1061,
31 U.S.C. 71a. &e the answer to question 2b in 41 Comp. Gen. 812,
818 (1962). 1)oubtful cases should he subnntted to this Office for
(letermnjllation.

In regard to question (3), the Coast Guard, in letter of June 1, 1973,
says that after further consideration of that question, they have con-
cluded that their interest requires elaboration of that issue, in effect
asking the supplemental question whether certain of the claimants in
the C/u'sfe,r C8Se. should he 1)ermnitted to retroactively exercise their
option to either reduce the amount of their participation in, or with-
draw from, the. Retired Ser-icemans Family Protection Plan. In this
regard, the Coast Guard has expressed the view that the claimants in
the (Thenter case should be offered the opportunity to choose to have
their annuities under the Retire(l Serviceman's Family Protection
Plan (1iSFPP, 10 U.S.C. 1431 et seq.) remain at the amount which
they had elected Irior to the Court of Claims decision or to have it
compute(l on the basis of the retired pay to which the Court of Claims
decided they were entitled.

In support of that position there is cited 10 U.S.C. 1436(1)) which
was amended by section 1, clause (6) of the act of August 13, 1968,
Public Law 90-485, 82 Stat. 73, to, among other things, authorize the
Secretary concerned, upon application by the retired member, to allow
the member to reduce the amount of the annuity specified by him under
10 U.S.C. 1434(a) and (b) but to not less than the prescribed mini-
mum. The law requires that a retired member may not so reduce an
annuity earlier than the first day of the seventh calendar month begin-
ning after he applies for re(luctiofl.
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In that letter, it was explained that eight of the eaptaiii/plamt.iffs
in the (7he$ter Case elected to i)aI'tlCiPlte in the Retired Servicenian's
Family Protection Plan prior to the enactment of Public Law 9()
and subsequent to the 1fl68 amendments to the act, they chose to conie
within the purview of the unended provisions. however, after having
niade that choice and prior to the court's decision in the (TheStePcase

it is stated that certain of the plaintiffs had seen no necessity to exercise
their right under 10 F.S.C. 1436(b) to reduce the annuities they had
elected. It is indicated that because o the court's ruling, they are now
faced with the prospect o an involuntary retroactive increase in the
amount of the annuity they elected and the cost of their contribution to
the. Retired Serviceman's Family Protection Plan. Further, such in
creases could be viCWe(l by these nienibers as a penalty iii that they
are being treated differently than they would have l)een on retirement
(Ilie to an error l)y the Coast Guard in computing their retired pay.
The Coast Guard, there fore, l)mopos(s that the eight retired (aptaiHs
who have the right to reduce their annuity under 10 V.S.C. 1436(b),
be permitttd to exercise that right retroactively, effective the first, day
of the seventh calendar month from the date. of retirement.

It is further stated that since all the issues in this case are being
settled retroactively, a request for ret.roact we reduction of an amiuitv
under 10 F.S.C. 1436(b) 1)rcseuitsno particular problem.

Retroactive reduction of annuities under the Retired Serviceman's
Family Protection Plan was not an issue in the Clu'sfci' case and the
court di(l not refer to it.. That ruling established only that a higher
active duty pay rate was required to be used in computing the plain
t,iffs' retired pay entitlenwnt. Xeither the ruling in the Ckeste,'case
nor the applicable provisions of law governing voluntary reduction
of annuities (10 V.S.C. 1436(b)) make any provision for retroactive
reductions in annuities under these circumstances. There is also for
noting that 10 F.S.C. 1436(b) specifically provides that no amounts by
which a member's retired or retainer pay is reduced prior to the effec
tive date. of a reduction of annuity, withdrawal. change of election or
election under that subsection may be refunded to or credited on lwhal f
of the member by virtue of anapl)licatiofl ma(l(' by him under thai;
SUl)seCtiOfl.

W'e have held that under the Fniformed Services Contingency Op
tion Act. of 19S3 (renamed the Retired Serviceman's Family Protec
hon Plan) only one computation of the amount of reduction in retired
nty is contemplated, and that the amount of the annuity to be I)ai(l to
the designated dependents of the member making the election is to be
based on the retired pay at the time such Computation is iiiade. ce33

Comp. Gen. 491 (194) . Amid, we have held that when the computahon
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of a member's reduction in retired pay for the annuity lie has elected
is erroneously computed because it. is based on a rate of retired pay
which he is receiving but which is not the rate to which he is legally
entitled, the reduction is to 1)1' recomputed based on the, COITeCt, r1t4
of ictired pay. See 84 Coinp. Gen. 151 (1954).

It is our view, therefore, that the. computations of reduction in
retired i.v fo:' annuities for the plaintiffs in the Chestercase must 1w
recumputc'(I on the basis of tue rates of retired I)a.y to which they are
entitled under the courts decision and we may not authorize a retro-
active change in the annuity elected other than such recomputat.ion on
the basis of the changed pay rates. Accordingly, question (8) of the
Nov enilwr 17 letter is answered in the affirmative and the supplemental
quNt ion m(hcated in the June 1 letter is answered in the negative.

Of course, pursuant to 10 U.S.C. 1436(b) any retired member may
now apply prospectively for a reduction in his annuity if he so chooses,
And. should an error or injustice result from these memIwi' changed
rates of retired pay, under 10 U.S.C. 1552 the Secretary of trransporta-
t.irni has ample authority, acting through boards of civilians, to correct
any niilitary record of the Coast Guard when he considers it necessary
to correct such error or remove such injustice. A correction of an elec-
tion under the Retired Serviceman's Family Protection Plan Inluant
to 10 U.S.C. 1552 would be retroactive. See 32 Comp. Geii. 242 (1952),
o4 id. 7 (1954), 48 Y. 245 (1968). d 44 id. 11-3 (1964). Also, (if. J!e-
Doneldv. United States, 193 Ct.. Cl. 795 (1971).

[B—172 594]

Travel Expenses—Reemployment After Separation—Liability for
Expenses
The phrase "in the same manner" contained in 5 U.S.O. 5724a (c), which
authorizes paynu'nt of travel, transportation. and relocation expenses to a
former employee separated by reduction in force or transfer of function and
reemployed within 1 year, as though the eml)lo'ee had been transferred in
the interest of the Government without a break in service to the reemployment
locatiomi from, the separation location, wlit'ii construed in conjunction with 5 i1.S.('.
5724(e), which provides similar expenses for employees transferred from one
ageiicy to another because of reduction in force or transfer of function, permits
payment of costs in whole or in part by the gaining or losing agency, as agreed
upon by agency heads. Therefore, whether relocation benefits are prescribed
under section 5?1a(c) or section 5724(e), they may be paid by the gaining
or losing agency within a 1- year period. 51 Comp. Gen. 14, 52 Comp. Gemi. 3-15,
and B-172594, .Tune 8, 1972, overruled.

To the Assistant Secretary of the Navy, August 16, 1973:
We refer to your letter of May 2, 1973, assigned PDTATAC Control

Number 73—19, by which you request reconsideration of our decision
of 1)ecember 14, 1972, 52 Comp. Gen. 345, concerning the funding of
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travel and transportation expenses and other benefits paid to em-
1)loyees who have been reemployed in the Federal service within 1
year after being separated due to a reduction in force or transfer of
function. You also ask, ni the event the decision remains unchanged,
whether for the purposes of the DOl) Program for Stability of
Civilian Employment, the 1)epartrneiit of 1)efense may be considered
a single agency and thereby authorize the losing 1)01) activity to pay
relocation expenses within the ITnited States.

You state that the 1)epartnient of I)efense Prograiii for Stability of
Civilian Employment is a coniprehensive program for locating civilian
positions within the I)epartinent in which displaced career and career-
conditional employees may be plael. As an integral part of this pro-
gram, the losing activity is required to fund the allowable relocation
expenses for eniplovees who are rednlploye(l in another 1)01) activity
within 1 year after being sel)arated due to a reduction in force, trans-
fer of function, or base closure. You state that "In the operation of
the DOT) Program for Stability of Civilian Employment, about eighty
percent of the displaced employees who are placed in other positions
within the t'nited States and require relocation are placed after
separation." Accordingly, our decision of 1)ecember 14, 1972, adversely
affects the operation of this program Ix'cause I)roSpective receiving
activities are reluctant to accept thsphiced employees if they arc re
quired to fund the relocation expenses of such employees.

Section 3724a (e) of Title 5, IT.S. Code, provides:
(c) Inder such regulatiom as the President may prescribe, a former employee

separated by reason of reduction in force or transfer of function who within 1
year after the separation is reemployed by a nontenhl)orary appointment mt a
different geographical location from that where the separation occurred may be
allowed and paid the expenses authorized by sections i72t, 5720(h) and
5727 of this title, and may receive the benefits authori'i.ed by subsections (a)
and (b) of this section, in the same manner as though he had been transferred
in the interest of the Government without a break in service to the location of
reemployment from the location where separated.

As to the obligation of an agency to fund or pay the allowable reloca-
tion expeflses of an employee transferring from one agency to another,
as distinguislwd froni a former employee reeinployed by a different
agency within one year after his SeI)aration, 3 F.S.C. 5724(e) pro
vides:

When an employee transfers from one agency to another, the agency to which
he transfers pays the expenses anthorize(l by this section. however, under reg
ulatious prescribed by the President. in a transfer from one agency to another
because of a reduction in force or transfer of function, expenses authorized by
tlii section and sections 5726 (b) and 5727 of this title (other than ex;wnes an
therized hi connection with a transfer to a foreign countryl and by section 5724a
(a), (h) of this title may he paid in whole or in part by the agency from which
the employee trmnsfers or by the areney to which he transfers, as may be agreed
on by the heads of the agencies concerned.

Our decisions of July 7, 1971, 51 Comp. Gen. 14, and Jime , 1972,
B 172594, involved the funding of relocation expenses of overseas em
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v1'ees who are returned to the TJnited States after their separation
due to a reduction in force, but are reeinployed within a year after their
separation. In 51 Conip. Gen. 14 we noted that 5 U.S.C. 5721ii(c)
relal ('s only to an eniployce's entitlement to reimbursement for reloca-
timi expenses and that it is silent as to whether these expenses are to be
funded by the losing or receiving agency. however it was note(1 in the
June S. 1972 decision that under 5 U.S.C. 5722(a) (2) the losing
agency's liability for such expenses is terminated when the employee is
rein.o ed from its rolls and separated at his actual plaoc of residence
UOII hi return from an overseas assignment.. Accordingly we coin
cludcl that the receiving agency should, consistent with time general
atitbority of S [i.S.( . 5T! ta, pay the expense of any additional travel
required by the reemployment of a former employee within 1 year after
his epant ion due to a reduction in force or transfer of function. On
the ijUSiS of t.h se decisions, we held in our (lecision of I)ecemnber 11,
197. that there is imposed by statute upon the department which ein
ploys mi foemnem employee within 1 year after his separation due to a rc-
duct.omm in force or transfrr of function aim ol)ligation to fun(1 the al-
l(;waldC relocal ion expeilses to the new duty station. in SO holdmg we
took the position that the 1)rocedural pl'ovisions of 5 U.S.C. 5724(e)
reh ing to the funding or payment of relocation expenses are apphi
cable only to transfer situations and not to reemployment situations
where an employee is entitled to relocation expenses under 5 U.S.C.
572 Ia (c).

II ;on reconsideration we now conclude that our prior decisions were
unnecessarily restrictive. In this regard section 5724a(c) expressly
proviles that a former eniployee separate(i by reason of reduction iii
force or transfer of function who is reemnployed within 1 year may be
allowed travel, transportation and relocation benefits "in the smuno
manlier as though lie had been transferred in the interest of time Gov-
ernment without a break in service to time location of reemploynmeiit
front time location where separated." Tinder section 5724(e) the travel,
transportation and relocation expenses of an employee who is trans-
ferreci from one agency to another because of a reduction in force or
transfer of functiomi may be paid in whole or in part by the gaining or
losing agency as time heads of such agencies may agree upon.

It is now our view that the language "in the same manner" appear-
ing in section 5724a (c) above, reasonably may be construed not only
as authorizing payment of time same substantive benefits to employees
transferred in reduction—in—force proceedings and to those who are sep-
arated and reemnployed by a different agency within 1 year, but also as
authorizing payment of such benefits by the gaining or losing agency to
the same extent whet her the reduction in force involves a direct trans-
fer or a separation and rehiring by a different agency with the 1-year
period.
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'We note that the statutory regulations promulgated under the stat
utory prOviSions in question make 110 proviSion goVerililig funding of
the benefits I)aicl to employees involved in reductioii—iiiforce PlOeec(l,-
ings. In the absence thereof we would have no objection to funding au
thorized expenses in reduction—4n- -force situations in aiiy manner am
tliorized by the cited statute.

To the extent that our decisions of 1)ecember 14. 1972 (32 Comp.
Gen. 345), June , 1972 (13—•1723)4), and July 7, 1971. si Conip. Gen.
14, are inconsistent with this coiiclusion, they no longer should be
followed.

From the foregoing it follows that no reply is required to the second
question.

(B—176949. 13—1772-28 1

Bids—Competitive System—Geographical Location Restriction
Although the basic principle underlying Federal procurement is to maximize full
and free competition, legitimate restrictions on competition may be imposed
when the needs of a procuring agency so reqmire, and Un' home Port Policy
to perform ship repairs in a vessel's home port to minimize family disruption is
not an illegal restriction since a useful or irecessary n'po is served. Tltere
fore a low bidder under two invitations to perform drydoelihig and repair
of utility landing craft in the San 1)iego area who offered to i'rformn at Termi-
nal Island properly was denied the contract awards. However, where all or most
of a vessel's crew are unmarried, the limie l)01t restri'tion does not; serve to
foster the Home Port Policy and, therefore, if a feasible determination can be
made prior to the issuance of a solicitation that a geographical restriction has
no applicability, it should not be imposed.

To R.- D. Sweeney, August 1.7, 1973:

This is ill reference to the September 8 and October 11, 1972, telefax
messages froni harbor Boat Building Company, and to your siibse—
(luent correspondence on its behalf, protesting against the award of
contracts under invitations for bids (IFB) No. N(2791 .73 -13 0433
and N62791—73-.B.—0471, issued by the Supervisor of Shipbuilding.
11th Naval T)istrict., San Diego, California.

IFI3-0i-33 was for the drydocking and repair of utility landing
craft LC[T-162. and IFB—0471 called for similar work on I4Ct
1617. Both solicitations contained a requirement that the work 1w
performed in the San Diego area. Your client's bids on the. two pim
eurements, while. apparently low, were. rejected because they iIl(licated
Termina island, California. a distance of approximately 100 miles
from San 1)iego, as the place of performance. Awards in both instances
were then made to the second low bidders.

You object to the use of tile geographic restriction in these. invita
tion. iunl to tlìe Navy's home Port Policy which results in such
restrictions. You assert, that. this policy violates various procurement
laws and regulations because it restricts competition and becaus,, it
is contrary to various national policies regarding a. broad rnobiliza
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tion and industrial bse. You also claim that the requirement for
performance in the San Diego area was not a material requirement
of these solicitations and therefore should have been waived so as
to permit acceptance of your client's bids.

The Navy reports that the Home Port Policy, which calls for the
maximum possible amount of ship maintenance to be performed on
a naval vessel in the vessel's lionie port, was established by the Chief of
Naval Operations to "minimize disruption to Navy Families" in an
effort to eliminate a significant problem with respect to personnel
retention. This policy was implemented by a revision dated April 29,
1971, to section 7—3.4 of the Naval Ship Systems Command's Ship
Repair Contract Manual. The revised section provides that, except ill
certain limited circumstances, "the performance of work shall be
restricted to the home port area to which such ships and craft have
been assigned, and bids or proposals shall be solicited only from quahi-
fled firms within the home port area." The section also provides for
the broadening of the geographical area if adequate competition or
reasonable prices cannot be obtaned within the home port area. It
is further reported that the geographic restrictions in the two TFBs
were included therein pursuant to the Manual provision quoted
above, since both the LCTJ—1628 :uid LCU—-1617 were homeported in
San Diego, and that your client's failure to meet these IFB provi-
sions required rejection of its bids.

The basic principle underlying Federal procurement is that full
an(l free competition is to be maximized to the fullest extent possible,
thereby providing qualified sources an equal opportunity to compete
for Government contracts. See 10 U.S. Code 2305; Armed Services
I'rociireinent Regulation (ASI'R) 1--300.1. however, it is well estab-
lislied that legitimate restrictions on competition may be imposed
when the needs of procuring agencies so require. 42 Comp. Gen. 102
(1962). Many of t.hese restrictions are specifically provided for in the
ASPR (see, for example, ASPR 1—liOl, et seq., regarding qualified
products lists). Others, which are not specifically mentioned in ASPR,
are imposed in accordance with the particular iieed of the Govern-
ment, and may involve such things as product experience, 48 Comp.
Gen. 291 (1068) ; ability to demonstrate a complex system having
specified performance features, 49 Comnp. Gen. 857 (1970); and geo-
graphic requirements. B- -157053. August 2, 1965, and B—15719, Au-
gust 30, 1965. Our Office has taken the position that these various
solicitation provisions, while obviously restrictive of competition in
the broadest sense, need not be regarded as unduly restrictive when
they represent the actual needs of the procuring agency. 52 Comp. Gemi.
640 (1973) ; B—157053, sqna. Furtber, the fact that one or more bidders

m33-869 0 - 74 - 6
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or potential bidders cannot comply with the, requirements of particu
lar solicitation irovisions does not automatically make those prOVi
sions unduly restrictive. i2 Coinp. (len. 610, .tzpiv.

In support of its policy of restricting ship repair work to home
ports, the Navy states the following:
The intent of this policy is not to favor the award of overhaul contracts to
any particular urea but, instead, to minimize disruption to Navy families. Willie
family separatloil has alvays heen, and always will he, :ui expected lstrt of Navy
life, unneeesary parations musth avoided if the Navy is to retain the trained
manpower ecesary for the future. * *

* * * Family separation is a hardship and is one of the more compelling
reasons eitc(i for nut adopting a Navy carter. With the iVut ot an all 1wdutr
Navy, and with r,'ruous competition fc maipowc froi the other Armed
Forces anti from the civil!umm sector, it is i iper've that the quality of Navy
life be mainLimietl at an icceptab1e level. Oue important way we can improve the
average Navy :ann' lie to allow hiu' with his family: one way cilosen
to do this is to accomplish the maximum possible amnount of ship maintenance
in the ships homnt'port.

Our records indicate that prior to implenienttttioii of the Home
Port Poli, procurnients of this type were generally restricted to
I)otential contractors locateti within flue, particular naval district in
volved. As von point out. we stated. in our Report to the (igress,
B433170, March 19, 1970, that this limitation was "not conducive to
keen competition." The Congress refused. however, to legislatively
prohibit the used of such geograpluc restrictions in ship repair pro
curements. 114 Cong. Rec. 934145, 29346=47. Therefore, while
it is clear that this policy may sometimes result iii increased costs to
the Government and may prevent some bidders who are otherwise
qualified from competing for an award. we cannot agree that, the
home Port Policy is unduly restrictive of competition so as to con
travene tile statutory requirement for competitive procurenlents. WTe
think the record iii this case adequately shows that the. Navy's restrie
tive requirement "serves a useful or necessary purpose" iii meeting
its needs, Th-157O33, supra, since. personnel morale and retention will
be better served by minimizing the occasions on which its ship crew
personnel must be separated from their families. Furthermore, as the
Navy J)omts out, home port restrictions are. not to be applied if they
would "prevent the obtaining of adequate competition" or would result
in unreasonably high costs. (The Navy ñirther points out that ade
quate competition was obtained in these procurements Since bids
were. received front four firms within the restricted area in l't5I)(fltst
to each solicitation.) Accordingly, we do not believe that al)phleati(m
of home Port Policy to Federal procurements is illegal.

You have asserted, however, that none of the crew members attached
to the. LCU 1617 was married. It appears to us that where all or
most of the crew of a particular vessel are unmarried, the. home port
restriction does not serve to foster the stated l)111P0SC of the Itonie l'ort
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Policy and, therefore, the policy should not be applied. However,
we are not in a position to know whether it would be administratively
feasible for procurement officials to determine, prior to the issuance
of solicitations, if home Port Policy considerations are applicable
to specific vessels. If such a determination feasibly can be made, we
believe the geographic restrictions of the Home Port Policy should
not be imposed when it is shown that the policy has no applicability
to a given procurement. Therefore, in our letter of today to the Sec-
retary of the Navy, copy enclosed, we are suggesting that appropriate
steps be taken to waive the home port restriction in those cases where
its application would not further the intent of the home Port Policy.

(B—178167]

Military Personnel—Separation—Election of Separation Point
A Navy member who incident to his separation reported to Hickam AFB, Hoijo-
lulu, hawaii, and is authorized, at hi request, to travel to the Brooklyn, N.Y.
Naval Station, located near his home of record, Niagara Falls, N.Y., for separa-
tion in lieu of Treasure Island, and who used commercial air although dire(tC(1
to travel by Government aircraft, if available, is considered to have terminated
his overseas travel at Travis AFB, the debarkation point for Treasure Island,
and to be entitled to a mileage allowance pursuant to M41T(1) (c) and M4160-i,
Joint Travel Regs., for the distance between Travis AFB and Treasure Island
an(l then to his home of record, but not to reimbursement for his overseas travel
since he was directed to use Government transportation, which was available at
the time he traveled.

Transportation—Dependents—Military Personnel—Release From
Auive Duty—Payment Basis
Entitlement to the expenses incurred for the travel of a Navy member's wilt'
who accompanied him via commercial air from his overseas station in Hawaii,
where his orders made no provision for her travel and authorized him to proceed
to the Brooklyn, N.Y. Naval Station for separation to hi home of record, Niagara
Falls N.Y., dejwiids on whether her ireseiice overseas was command spoiisored.
If so, reiml)ursement may be ma(le for the cost of Government air from hhickaiii
AFB to Travis AFB, the initially contemplated debarkation point, and for
mileage from the hawaii residence to hlickani AFB, and from Travis AFB to
home of record. If not command sponsored, there is no entitlement to overseas
transportation at Government expense and transportation within continental
lnited States is limited in view of isiragraph M7003—3b(3), Joint Travel htegs.,
to a monetary allowance for the distance between New York, N.Y., tile aerial
port: of (lebarkation, and Niagara Falls.

To the Department ofthe Navy, August 17, 1973:
Your letter dated December 13. 1972, file reference FT :MO :gon

7240, forwarded to this Office by the Per Diem, Travel and Trans-
portatioii Allowance Committee (PDTATA C Control No. 73—6) by
endorsement dated March 7, 1973, requests an advance decision con-
cerning the entitlement of AG2 Gerard M. Cahill, TJSN, 126 36 5293,
to reimbursement, for the cost of commercial air transportation for his



DECISIONS OF TILE COMPTROLLER GENERAL

wife and himself from Honolulu, hawaii, to New York, New York,
under tim circumstances described below.

Incident to his separation from the Navy, the melflh)er Wits directed
by Standard Transfer Order No. 1(32-72 (late(l September 12, 1912, to
report to an intermediate station, 1-hickam Air Force Base (AFI3),
Honolulu, Hawaii, for his departure to the continental Initeti States.
The member's ultimate destination was his home of record. lie was
further directed to report to the nearcst naval separation activity to
his port of debarkation in CONES (continental United States), not
later than September 17, 1972, for temporary duty in connection with
separation processing.

The normal port of debarkation for members reporting from
honolulu, hawaii, for separation processnig is Travis AFB, (1ali
fornia. Your letter in(hcates that Travis AFB was the contemplated
port of debarkation in the present case at the time the orders were
issued. An appropriate separation activity for members whose port of
debarkation is Travis AFB is Naval Station, Treasure Island, San
Francisco, California. See article 3810260—4 of Bureau of Naval Per—
sonneT Manual (BFPERSMAN). NAVPERS 15791B.

However, the member was authorized, at his request, to report to
Naval Station, Brooklyn. New York, for his separation processing.
in authorizing the member to report to this station instead of the
separation activity nearest to the contemplated I)ort of debarkation
(Naval Station, Treasure, Island), the endorsement on the member's
transfer orders provided
At- your request you are authorized to report to NAvWrA I3ricl'ii, NY IflsteaAl
of the separation activity nearest to the liert of debarkation, for temporary duly
in connection with sel)aiition processing, w'ith the understanding that you are
not entitled to reimbursement for mileage or expenseo in extess of that allowed
for travel to the separation activily nearest to the port of deharkatton anti fttuwe
to your ho:aie of record or place of acceptance.. Iii case you di) not desire to bear
this expense, you will regard this authorization as canceled and carry out your
basic orders.

It is noted that the above endorsement is required to be inserted in a
member's transfer orders, as stated, where lie is authorized at his re-
quest to report to a naval station for separation processing other than
the appropriate separation activity nearest the port of debarkation.
ktx; article 381026ft..2(1) of BTTPEIISMAN, NAVPE1tS 1579114.

In addition to the above, the transfer orders directed travel by
Government aircraft, where available, from OTTTUS (outside the
United States) to CONES (continental TTnited States). You say that
although travel by Government aircraft was directed and available to
CONES, the member elected to travel direct from Honolulu, hhawaii,
to New York-, New York. This travel was apparently accomplished by
commercial aircraft. In this connection, you say that the nieuiber was
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infornied at his last permanent duty station that he could elect to
travel with his dependent wife at his own expense from Hawaii to New
'lork awl be reimbursed on a mileage basis for the distance from
Travis A FB to his home of record.

In view of the above facts, you indicate tl1at it is the opinion of
your oflice that by bypassing the port of debarkation on the west
coast of the I;mted States the member acquired a new port of debarka-
tion at New York, New York, and therefore entitlement to allowances
for his travel and his dependent's travel would change. As a result of
this conclusion, you ask the following questions:
A. If orders direct travel by Government air and the member elects to travel at,
his own exinse from llonolulu, Hawzii, to New York, New York, is the mem-
ber entitled to mileage allowance from the west coast of the United States
(Travis AFB) to his home of record (Niagara Falls, New York)?
B. how is the member's entitlement for his dependent'a travel determined?

Coiicerning the member's entitlement to mileage allowance for his
travel to New York, New York, lie had 'been authorized to report to a
separation station of his own choice (Naval Station, Brooklyn, New
'lork) rather than the normal separation for members returning from
Honolulu, hawaii (Naval Station, Treasure Island, San Francisco,
California). In this connection, paragraph M4157(l) (c) of the Joint
Travel Regulations (JTR) provides that contingent upon implementa-
tion in regulations of the service concerned, a member who is author-
ized, as distinguished from directed, to travel from his last permanent
duty station to a separation station of his own choice and for his own
convenience and from such separation station to home of record or
place from which called to active duty, as the member may elect, will
be entitled to the travel allowances prescribed in paragraph M415G or
M4159, as applicable, for such travel not to exceed the travel allow-
ances which would have been allowed had the member been ordered
to the appropriate separation activity prescribed by service regula-
tions and separate(l thereat. See implementing paragraph 4OO2-1a (3)
of the U.S. Navy Travel Instrnctions, NAVSO P—1459.

I'aragrah M4157—lb, JTR, provides that a member who is separated
from the service or relieved from active duty outside the United States
will be entitled to travel allowances as I)rovided in paragraph M4159
of the regulations. Under paragraph M4159—4a, when Government
transportation is available and when travel is directed (as distin-
guishied froni authorized) by Government transportation and the
member performs transoceanic travel by another mode of transporta-
tion at personal expense, no reimbursement for the transoceanic travel
is authorized.

The transfer orders in the present case specifically directed travel
by Government aircraft where available, from OUTUS (outside the
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United States) to (1OXCS (continental United States). The mern-
ber's contemplated port of debarkation in the continental United
States at the time the transfer orders were issued was rrrLvjs AFB,
California. Thus, it appears that when travel by Government aircraft
was directed, such direction was only intended to apply to the niem-
ber's anticipated overseas travel from honolulu, hawaii, to Travis,
AFB, California.

In the absence of orders specifically directing tlke nse of Govern-
ment, transportation to New York, New York, the actual port of dt
barkat.ion, or of provision of law requiring that we consider that the
overseas portion of the member's travel terminated there and not at the
appropriate port of debarkation, Travis AFB, it is our view, in the
circumstances, that the overseas travel may be regarded as liaviiig
terminated at Travis AFB. Consequently, transportation to New York,
New York, will not be regarded as part of the overseas travil, 1101' as
subject to the direction to use. Government aircraft. Ree 41 Comp. Gen.
100 (1961), wherein we stated that where a member is iiot expressly
directed by orders to use Government transportation he is to he re-
garded as only having been authorized to use such transportation. &'
aixo 52 Coinp. Gen. 29 (1972), copy enclosed.

Paymeit of mileage allowance may therefore be made, under flit'
authority of paragraphs M4157(1) (c) and M4150—1, JTR, iiot to cx
ceed the distance from Travis AFB, California, the, member's appro
Iwiate and ('onteluplated port of debarkation in this ease, to Naval
Station, Treasure, Island, San Francisco, California, the appropriate
separation activit:v for members whose l)0! of debarkation is Travis
AFB, and then to Niagara Falls. New York, the. member's home of
record.

As to the member's travel from Iloiioluiu. hawaii, to Travis AFB.
paragrapAl M4159i a precludes reimbursenietit thereof iii('e flit' t 1ti15
Icr Or(l('rs (lirected travel by Government traiisportal mit itctwct'n flust'
two points, and Government t ransl)ortatioll was available to the mcml!
her or such travel.

'With respect to the member's entitlement to reimbursemeuit of the
travel CXCflSCS for the transportation of his dependent wife front
Honolulu, hawaii, to New York, New York, such reimbursement dt'
pends upon whether or not the wife's presence at the overseas duty
station was authorized or approved by the tippropriite military (tv('i''
seas eoinmnaixder (i.e.. whether or not the member's wife was "corn
mand sponsored"). The member's transfer orders made no proviSion
for the travel of his wife. Also, other than an indication that his wife
flew with him to New York via commercial air, the present record dot's
not contain any evidence regarding this matter.
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Paragraph M7000of the JTR entitles members to transportation of
dependents at Government expense upon a permanent change of sta-
tion for travel performed from the old station to the new permanent
station or between points otherwise authorized, except for travel to the
United States when the presence of the dependents at the overseas duty
station was not authorized or approved by the appropriate military
commarder (subpar. 17). Paragraph M7009-1 provides thai a member
on active duty who is separated from the service or relieved fr. 1 active
duty is entitled to transportation of dependents not to exceed 'le en-
titlement from his last permanent duty station, or place to wl1i( his
dependents were last transported at Govermnent expense, to the i ice
to which tile ineniber elects to travel under the provision of paragraph
M4157.

Paragraph M7002-lb of the regulations provides that when a (IC-
pendent who is authorized to travel by available aircraft at, Govern-
ment CXI)CflSC elects to travel at personal expense by water or air trans-
portation other than that offered by the Govern.rnent, reimbursement
will be limited to the cost of Government air transportation or Gov-
eminent-procured air transportation, whichever is the lesser, eXceI)t in
several situations which apparently ai not applicable here.

Therefore, if the member's wife were command sponsored, it appears
that she would be entitled to reimbursement for the cost of Government
air from Ilickam AFB, hawaii. to Travis AFB, California, and addi-
tionally, to mileage from her residence. in hawaii to Ihickam AFB, ami
from Travis AFB, to Niagara Falls, New York.

In the event that the member's wife was not command sponsored, she
would not be entitled to overseas transportation at Govcrmnent ex-
pense, her entitlement being limited to transportation within the con-
tinental United States. however, in view of paragraph M7003—3b (3)
of the ,JTR, her monetary allowance would be limited to the distance
from the aerial port of debarkation actually used, New York, New
York, to Niagara Falls, New York, in accord with our decisions B—
175340, June 9, 1972, and B—177479, July 12, 1973, copies enclosed.

Your questions are answered accordingly. Supporting documents are
returned herewith.

(B-.178&}4]

Property—Public—Damage, Loss, etc.—Measure of Damages—
Restoration of Claimant's Position
The inclusion of overhead by an Air Force installation in damages collected from
the REA Express for the Government's repair of radar sets damaged in transit
was not improper because the overhead constituted 43 percent of the damages as-
sessed since the law is concerned with the restoration of a claimant to the posi-
tion he would have occupied had there been no loss or damage to its shipment,
and the overhead cost assessed is sustained by cost accounting records. Moreover,
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the courts in addition to direct cost of labor and materials have included wer-
head in damages allowed, and REA previously aCCeI)ted overhead charged when
the overhead represented 20 percent of repair costs. The courts also require any
enhancement of value by reason of repair to be proved defensively by (OrnsteHt
evidence and, therefore, consideration may not be given to REA's unsupported al-
legation that the value of the radar sets was enhanced by the repair job.

To REA Express, August 20, 1973:
Consideration has beeii given, to your request l)y letter dated April

24, 1973, REX Express Claim No. GBL 114014432, for review of the
action taken by our Transportation and Claims 1)ivision l)y letter
dated April 4, 1973, TCSR O1498t3ETW, which disallowed your
claim for $316 ($316.60) deducted by the I)epartment of the Air Force
Freight Claims Branch from revenues otherwise due REX Express
(hereafter REX).

The amount deducted represents overhead assessed by the Sacra
mento Air Material Area, MeCleflan Air Force Base, California, as
part of the cost ol repairing damage to three radar sets (electrical in
struments NOT) for which REX is responsible incident o transporta-
tion of the property from McG-uire Air Force Base, New Jersey, to
McClellan Air Force Base, California, under Government bill of lad-
ing No. 1)—1014432, dated October 15, 19W$. REX accepts respoiisibihty
for the diunage and has voluntarily refunded $423.33 which was billed
as direct material cost ($246) and direct labor ($177.33) but rejects
the overhead costs of $316.60 (39 direct man-hours at $S.118) billed by
the. work center. ni contend that the overhead costs :uiiounting tO 43
percent of the total exl)endituro for direct material an(l labor costs iii
repair of the radar sets are. unreasonable and that the l)epartmeiit of
the Air Force failed to allow any consideration for the enhancement
in value to the Air Force of the radar sets by reason of the repair job.

Section 20(11), I'art I, of the Interstate Commerce Act, 49 F.S. Code
'20(11), niade applicable to motor carriers by section 219 of Part IT of
the act (4.9 F.S.C. 319, 1964 ed.), provides that a carrier that receives
and transports property shall be liable "for the full actual loss, dun•
age, or injury to such: ProPeIiy" winch the carrier causes or which is
c:uised by a connecting earner to which: the ProIeI'ty is (lehivered. The
law is concerned with restoration of the claimant to the position he
would have oedul)ie(l had there been no loss or daniage to the ship-
imidnt. .ltf('tc Cwmt Thie I?&iwa?/ (7o. V. Ro, 118 So. 155 (192$4.

It is generally held that where goods are (lamageci which are sus—
cel)t ible of repair. the owner is obligated to accept the I)ropt1'ty 8!ld
to do whatever is necessary to mitigate the extent of the damages. The
owner, however, is entitled to recover the cost of such replacements
and repairs as are necessary to restore him to the position he would
have occupie(l had there. been no loss or damage to the shipment. See
1iiltef Nf(!t(,s V. Ih'7(lwaïe Ra?f Rivcr Pllos u1soc. (Tue L-i),
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10 F. Supp. 43 (1935) ; Brown v. Roland, 104 P. 2d 138 (1940) ; KohZ
v.Arp,17N.W.2d824 (1945).

You state that reliance by the Government upon Conditioned Air
(Joi'poration v. Rock island Motor Transit Co., 114 N.W. 2d 304 (196)
and The L—1, supra, to support the general application of a 43 percent
burden is misplaced. In both of these cases overhead costs were in-
cluded in the damages allowed. In Conditioned Air Corporation, the
Iowa Supreme Court stated at pages 309,310 and 311:

The authorities generally distinguish between operating and overhead expense.
The former consists of those items inseparably connected with the productive
en(l of the business. The latter consists of charges generally of a nonproductive
or indirect nature such as administrative costs incident to the management,
supervision or conduct of the capital outlay of the business. Lytle, Campbell & Co.
v. Somers, Fitler & Todd Co., 276 Pa 409, 120 A 409, 27 ALR 41, 43—44; Mann v.
Schnarr, 228 md 654, 95 NE2d 138, 141, 142—143.

"Overhead" cannot be defined with precision. "It may be said to include broadly
the continuous expenses of a business irrespective of the outlay on particular
contracts." Wyilkoop llallenbeck Crawford Co. v. Western Union Tel. Co., 268 NY
108, 196 NE 760, 761; Grand Trunk Western R. Co. v. H. W. Nelson Co., 6 Cir,
Mich, 116 F2d 823, 839.

* * * * * * *
Gordon Form Lathe Co. v. Ford Motor Co., 6th Cir, Mich, 133 F2d 487, 500-501,

is a patent infringement case which considers the effect of overhead in determin-
ing profits. We quote from the opinion: "It is a matter of common knowledge that
all well-managed manufacturing businesses recognize overhead costs as financial
outlays expended in the 1)r&uction of an article or process * *

There is probably no single phase of determining cost of manufacturing a device
or machine which is more elusive or difficult than the allocation of overhead to
a ptrticular article. The impossibility of precise allocation is generally recog-
ijized and the law is not so exacting as to require a delicately balanced scientific
method of determination, which reaches a niathiematical certainty * *

The cost of manufactured products consists of the sum of direct costs, that is,
direct material and direct labor, plus indirect costs, or manufacturing expense.
Because 0: its indirect and general nature, manufacturing expense cannot be
charged directly to each production order as can direct material and direct labor.
It must therefore be distributed over production in such manner that each kind
of product and each lot of work produced will be charged with its fair share of
the indirect expense.

in the Conthtoned Air Corporation case the objection raised by the
defendant was not primarily to the extent of the allowance for oper-
ating and overhead expense in addition to the direct cost of labor and
material but was to any allowance at all for operating and overhead
expense. The court there did not accept defendant's contention and
allowed o)erating and overhead expense.

You contend that overhead expense to be recoverable must be reason-
ably foreseeable and properly allocated and such overhead items are
cal)able. of being established by competent proof and as reasonably
related to the repairs p'rfornied as a result of carrier's negligence.

The above-cited cases hold that in addition to direct cost of labor
and materials, (lunages niclude a fair allowance for Operating and
overhead expense. It is our view that since the item assessed for over-
head was based upon cost developed by the Air Force installation cost
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accomituig records. there was a reasonable basis therefor and Since the
cost was reasonably related to the repairs an(l materials ni restormg the
radar sets, the overllea(l item is clearly supportable. In this (01111eet1011,
Air Force regulations specify that overhead is the product of actual
direct hours times the predetermined or standard OVerhea(l rate. Such
rate is based on the fiscal year overhead budget and activity estiniate.
The rate is determined from the depot and field inamtenance cost ac
counting system. You apparently accept an allowance for overhead as
being an item of damages since you indicate that in similar situations
REA has been willing to accept a charge of 20 priit for overhead.

Your reference to "special datimages' which are not a natural and
probable result of the loss or damage and for whwli the carrier is not
generally liable in the absence of notice of special conditions is iIntI)
posite. As showii aIR)ve there is ample authority for illclu(liUg over
head costs in any damage claim and, if the repairs had not been niade
at the Government facility, there would have been an a(lditional charge
for transporting the damaged I)rop(rty to and from the place of repair
I)llis profit for a private contractor.

You indicate that the 1)epartrnent of the Air Force should have
allowed you some consideration for the enliancenient in value of the
radar sets by reason of a l)resunlably competent repair job. In J'it
(/(1U, AV(tc B(1i1c v. Isuw. 228 S.W. 2d 127, 129 (19'S0), involving cost
of re)airing in transit daniage to an accounting machine, the decision
states:

When the idaiitiff introduced evidence to show the reasonable and lte(esary
cost of restoring the accounting niachine, including labor and transportation, to
the identical condition it was in immediately Prior to the damage thereto, a Iriina
faeie ease was made out by the plaintiff. Presumably, if the expense incurred
restored the machine to the same condition it was in prior to the accident, there
was no enhancement in its value. Under such a fact showing, if the (lefeim(lant
(lesired to allege and prove by competent evidence that the value of the machine
had lieeii enhanced by the repairs made on it, then it was incunibent upon him
to show defensively that there had been an enhancement. While the burden of
the whole ease was upon the plaintiff, still when the prima facie Showing was
made, as in this instance, tIme burden of I)rOCeeding shifted to the defendant to
show that the repairs, as made, resulted in added value to the article in question.

The disallowance of your claim was, therefore, proper and is
sustained.

[13—176012, B—176131]

Contracts —Specifleat ions-__Restrjctive-Justjfieation
Although the visual inspection of earlot quantities of produce at the growing
areas is unduly restrictive of competition, tile use of such source inspection by the
T)efeiise Supply Agency in its solicitations issued under the negotiating authority
of 1() .S.('. 2304 (a) (9), concerned with the procurement of perishable or non
ponshable subsistence supplies, was justified in view of the wide latitude in pre
scrll)e(l standards and, therefore, the rejection of the noncomplying lOW bidder
under two solicitations for carlot quantities of fresh vegetables as vroper.
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However, the attention of the Director of the agency is being drawn to the
June 25, 1973 General Accounting Office audit report in which reeommendatioii
is made that consideration be given to the possibility of drafting more exn'ting
specifications so that the number of items requiring field inspection might be
reduced.

To Amigo Foods Corporation, August 21, 1973:
We refer to your letter dated May 17, 1972, and supplemental cor-

respondence, on behalf of the New York Produce Trade Associatioii.
protesting against the procurement policies of the Defense Personnel
Support Center (DPSC) in connection with the purchase of fresh
fruits and vegetables.

Your protest resulted from two procurements for carlot quantities
of fresh vegetables, one awarded on May 16, 1972, by the Subsisteiice
Regional Headquarters (SRII), Oakland, DPSC, Defense Supply
Agency (DSA), and the other awarded on May 25, 1972, by 51111.
New Orleans.

The May 6, 1972 award was for 330 cartons of iceberg lettuce, un-
wrapped, regular pack, and 550 cartons of iceberg lettuce, celo pack,
to be delivered to Bayonne, New Jersey, on May 22, 1972. This pro
curement was a New York requirement which was forwarded for the
purpose of effecting tlìe purchase to the Salinas Seasonal Purchasing
Office, a I)urcllaSing activity of SRII Oakland, located in the lettuce
growing area. On April 21, 1972, Notice—To—Trade No. OAK—14—(72)
was furnished to known suppliers soliciting oral offers. Awards under
the notice were to be made pursuant to a Blanket Purchase Agreement
issued under the negotiating authority of 10 U.S. Code 2304(a) (9).
The notice provided that "all interested suppliers are required to notify
the procurement agent and acquaint him with the location of packing
and loading facilities and furnish full information with regard to
anticipated supply of fresh fruit and vegetables available for pur-
chase." The notice also provided that "Procurement of fresh fruits and
vegetables shall be based upon the following mandatory specifications
in the order listed

a. Federal Specification
b. Coordinated Military Specification approved by the Department of Defense

for its use. u.S. Standard for Grade"

The. notice further specified that "awards will be made with due
regard to quality, condition and other factors" and that "all offers
suhmitted will be F.O.B. destination unless otherwise specified."

are informed that in accordance with DSA procedures a Govern
ment purcliasiiig agent visited the fields identified by the offerors to
examine their products. Three of the nine off erors determined to have
products of suitable quality and condition submitted prices. The pur-
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chasing agent evn1uattd these oilers and made award to Interharvest,
.Tmicorporated, at $.91 a carton for unwrappe(1 lettuce and $-Ul, a
carton for wrapped lettuce. A. member of your trade association
offered prices of 3 a carton for unwrapped lettuce and 3.75 for
wrapped lettuce. This oiler. amid others from your trade aSSociati)I1,
Were determined to be unacceptable because of the failure of the
ofterors to comply with the provision of the notice which rvqiired
disclosure of the location of packing and loading facilities.

Since the basis for your protest and the. relevant facts of both lro'
curenients are the salle, we will limit our consideration to the Oakland
procurement.. In addition, it should be noted that our audmt division
has conducted an evaluation of the same DPSC field buying procedures
which are the subject of this protest and its findings are included in
a report entitled "Policies for Procurement of Fresh Fruits and
'Vegetables by the l)efense Supply Agency," B—476O1. B 176 11.
dated June 25, 1973, to Congressman Mario Biaggi, Copy enclosed.

You contend that the requirement for source thsclosnre before award
is arbitrary and unreasonably restricts competition. It is your position
that since 'fresh vegetables (in this case lettuce) are p11r(i1as1 aceonl-
ing to specifications at tinie of delivery, award should be made to the
firm oflering the lowest priced produt which conforms to the specifi-
catioiis. notwithstanding any failure to disclose the origin of the
product.

You contend that the source inspection is not necessary because all
suppliers are required to meet Federal specifications at the time of
delivery, which may occur as much as 12 days after the. initial inspec
tion. In this regard. you insist that the only operative factor is whether
the produce complies at destination with I.mnted States I)epartmnent of
Agriculture (ISl)A) grade classifications and any other applicable
specifications. You contend that you and other terminal market ven
dors (as distinguished from growers) can provide the Government
with produce which complies with the specifications if the source
inspection procedures are eliminated. In your view, 1) SA inspectioli
procedures eliminate a large portion of the produce in(lustry (terminal
market vendors) who find it difficult to identify their sources witlumt
establishing specific growing area affiliations.

1)SA insists that identification of the supply source is required in
purchases of earlot quantities (source identification is not required
when lesser quantities are. involved) to enable the purchasing agent to
visually inspect the product at the growing area. This inspection is
necessary in 1)SA's opinion for proper evaluation o the offers. We
are informed that FSDA standards specify the maximum permnissille
defects that a product may have and still meet the minimum standards
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for grade. Accordingly, the lowest priced offer may not be the best
value because it may be for a product that barely meets the minimum
standards.

The requirement to inspect the produce prior to award is based
on the assumption that the visual inspection of fresh fruits and
vegetables in the fields assures the best value for the Government. It is
reported that the latitude in the (TSl)A standards can cause variations
in the actual market value of the produce being offered. For example.
lettuce is very Perishable and begins to deteriorate at time of harvest.
We are informed that the degree of deterioration at any point in time
after harvest, is directly affected l)y the time lapse from harvest and
temperature changes to which the lettuce may be subjected. These fac-
tors affect the amount of trim at the time and point of consumption,
which makes a difference in the actual market value even though all
the lettuce may grade within the tolerances of the USDA standard.
DSA insists that without source inspection there is no practical way
by which the actual harvest time of a product can be discerned prior
to award.

In this connection, it has been brought to our attention that several
of the larger chain stores utilize a similar technique in procuring fresh
fruit and vegetables. Although they do not actually inspect the r-
duce in the field during each procurement, they have employees in the
growing area who 1)rovide intelligence as to the general conditions of
the fields and crop quality.

It is also reported that USDA officials have aelmowledgcd the vahie
of the buyer being informed as to the reputation of growers and pack-
ers, as well as to the general con(lihon of the growing areas and crops.
On the other hand, they state that their field personnel can inspect to
any spaciflcations established by the, buyer. Therefore, they suggest that
I)PSC develop tighter specifications and USDA field personnel will
inspect to those specifications.

Although you have offered convincing arguments in support of your
positioli that visual inspection of carlot quantities of produce at the
growing area is unduly restrictive, we are unable to conclude that
DSA's use of this procedure is without justification in view of the fact
that the applicable specifications do not appear to be sufficiently strin-
gent to assure the quality produce required. In this connection, by letter
of today to the Director of the Defense Supply Agency, we are direct-
ilig his attention to the recommcndat ion in our audit report of June 2i.
1973, that consideration l)e given to the possibility of drafting more ex-
acting specifications so that the number of items requiring field in-
spections might be reduced.
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(B-1G1261]

Military Personnel—I)iscrimination—B e tw e e n tile Sexes—
Removal
The distinetion teeu the depeiideiits of male and female jenibers of t 1w
iinifornied ser ces haviiig bee!! removed by the mprcnw ('ourt of t 1w 1 mt .tT
States in 1'roatirro v. Rielwrl,wm, decided My 14, :1973, and by the enactmen of
PuhUe Law 93 t; 1, effective July 1, 1973, the language in paragraph Ml 1 9 of
time ,Ioint Travel Regulations (JTR) reading "A person is iatta depemlemt of C
feniale nieinber iilcss he i', in fact, dependent on her for over onehalf of las
support." may lie deleted and mnatle effective as of the date of tlit' decision, May 14,
1973. Also re uiinaentled is the airendment of paragraph M7131•2 by tleletmg
reference to lawful "wlf" and substituting the word "SJXIUSO,'' hut since 11w use
of the term "dependent" in par graphs 1711 •2 anil M7107 of the .T'i'R is not
discriminatory in the light of time Fronterlo decision, no (halige in the language
of the paragraths is repured.

To the Secretary of tile Navy, August 27, 1973:
Iiefereiice 15 iiiade to letter dated Jul11' 28. 197%. f miii the Assist3nt

Secretary of the NaVY, MaflI)OWer ami Reserve Affairs. requestjng a
CiSioll as to \vllether the definition ot a dependent in paragraph
M110—9 of the Joint Travel Regulations properly may be amended in
regard to a dependent of a female Ineml)er of the iuiiforiiied S('FVi('4'.
This request has been assigned PT)TATAC Control No. 3 32 by time
Per 1)ieni. Travel and Transportation Allowance ConimiTtee.

Tn his letter the Assistant Secretary refers to the decision 01 the Sw
pi'emiie Court of the I nited States in the ease of Fnmfk,o v. J?elbIfi
son, No. 71—1694. decided May 14. 1973, which held that the provisions
of 37 F.S. Code 401, 40%, and 10 LS.C. 1072. 1076, requiring a female
member to prove the depen(lency of her husband for basic allOwluue
for (h1liu1't' P111'POs('s URI for his mnethcal and dent mil hmenef its. which
requirchlient is not imposed on a male member, were So unjustifiahly
discriminatory as to violate the l)ue. Process (lause of the Fifth
Amendment.

The .Assitant Secretary also stiftes that I)ortions of thti' Joint Travel
Reirulations (JTR) which provide for the pmivnient of other allow—
ames based on dependency are 1)i'ecli(:lte(l on sectiomis of Chapter 7 (A1
1owances of 37 I'.S.C. other than those which Were lwftiri' the court.
For the pmirpses of those regulations. it is stated that the definition of
dependent ontaiiied in 37 IT.S.C. 401 (which appears in Chapter 7)
has beemi considered to be controlling of most entitleiuients contained iii
the •JTR for dependent travel 1ipo, for stittiomi allowances omitidi
the 48 contiguous Vnited States and the District of Columbia. and for
dislocation allowances. Consequently. it is explained that the sense of
37 F.S.C. 401 has been used as the basis of the defmitioii of dependents
cont:une(l ill the JTR, paragraph M1Th0—O, except as defined in para
graphs M7107—1 and M7151—2.
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It is further stated by the Assist-ant Secretary that based on the
belief that the Supreme Court decision discussed above epplies full
force to the .JTR entit.lemeiits Prescribed under the authority of
Chapter 7 of Title 37, U.S. Code, it is intended to amend the reguia.-
tious by removing, effective May 14, 1973, from paragraph MI l1O—9
so niuch thereof as reads: "A I)eisoil is not a dependent o.f a female
lne.Inl)er unless lie is, in fact, dependent on her for over one-half of his
support."

It is stated that this act-ion will provide dependents of female iuiem-
hers all of the entitlement-s provided for dependents of male nienibers,
exeept. those covered by paragraphs M7107—1 and M7151- -2, JTR,
without a showing of support.

Our decision as to the propriety of the proposed action is reqiieste(l.
Additionally, the Assistant Secretary indicates that t11e. (lefiulitions of
the term "dependent" contained in paragraph M7107—1 of the regula-
tions, used only to determine entitlement outside the United States
for medical care, and the deflnitiomcontained in paragraph M7151—'2,
iiicnlent to entitlements under Part D, Chapter 7, of the JTR, are
believed not to be affected by the Fron-tiei'o decision, but our opinion
regarding these definitions also is requested.

Since receipt of the Assistant Secretary's letter there has been
enacted the act of July 9, 1973, Public Law 93—G4, 87 Stat. 148, 37
U.S.C. 401(2), which, among other things, amends section 401 of
Title 37, U.S. Code, by striking out the first sentence after clause (3)
thereof which reads, "however, a person is not a dependent of a
female member unless he is in fact dependent on her for over one-half
of his support." Clearly, such distinction between the dependents of
male and female members is removed effective July 1, 1973, unde,r
the terms of that law. -

Since paragraph M1150—9 of the JTR defines a dependent of a
member to include the husband of a female member only if he is in
fact dependent upon her for over one-half of his support, a require-
ment similar to that contained in 37 LT.S.C. 401 prior to July 1, 1973,
upon which the present definition in paragraph M1150—9 apparently
is based, it appears that the standard for the determination of de-
pendeiicy of a female member's spouse contained therein would like-
wise be considered as violative of the 1)ue Process Clause of the Fifth
Amendment to the Constitution, prior to the date of enactment of
Public Law 93—64, supra. Accordingly, we have no objection to delet-
ing that part of paragraph M1150—9 of the regulation as proposed.

It may be noted that since there now should be no distinction in the
definition of dependent as contained in JTR paragraph M1150—9,
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subparagraph 1 thereof also should be amended to read, "1. his r
her spouse."

Paragraph M71 07 of the regulations (Transportation of.! )e1wiid
ents Outside the fnited States for Medical Care) 1)rOVi(leS ill Sl1l)
paragraph 1 that "the terni 'dependent' means a person who has ui
active (lilty fllelfll)er sponsor and who has l)eefl autllori'ze(I medical care
in a uniforliled service niedical treatment. facility without. reiiuirc
meilt by the Secretary of the service concerned or his designated reprc
sentative." Since. the term "dependent" is there defined to include a
person who has an active duty memiibei sponsor, and no (liStin(tiOll is
maole between male and female S1)O11SOS or their SPOUSCS. the provision
WOul(l not appear to be objectionable in view of time I1',oif?io (Icoisioli.

Paragraph M7Th1-E2 of the JTR I)rOVides. in pertinent part. that the
term "dependent" as used in Part. II) of Chapter 7 (travel of deiwiidents
111)011 the iiiember's being officially reported as olead, m3ure(L tl)s('I1t
for a period of more than 20 olays in a missing status, or upon decease)
includes a "lawful wife." This regulation as it. pertains to a )fl('flllsr
who dies while entitled to basic pay, is based 011 37 F.S.C. lou ( f)
which provides that under regulations pr's(r11wd1 by time Secretary
concerned, transportation for dependents of a member is aut.lIorize(1
if he (lies while. entitled to basic. pay under Chapter 3 of rIjt :i7.
AS section 406(f) is included in Chapter 7 of Title 37. the definition
contained in section 401 thereof is controlling and would imichule as a
dependent the spouse of a member regardless of sex in accord wit ii our
prior coninleilts regarding this provision.

The provision for dependent. travel in other circuiiistances enniucr
ated in Part I) of Chapter 7 of the JT1i. apparently is 1ased oil autlitar.
ity contained in Chapter 10, section 54 of Title 37, F.S. (1ode. Section
iSiSl (1) (A) o that Chapter defines a dependent with respect to a nwnm
her of a uniformed service to mean "his wife." It is om opinion that. the
objection raise(l in tile Fiotiero decision regarding unjustifiable dis
(rilIlimlat ion against. feimmale. meml)ers also would be for application to a
olefinitiomi of dependency which exelude the husband of a female nielu
l)eI'. Consequently, we l)elieve that. paragraph M7liSl 2 of the •J'I'R
should l)e amell(le(l to (lelete. reference to lawful "wife" iiiiol that 11w
word "siouse" be substituted therefor.

Iii cniicctjoii with tile effective, date of May 14. 1973, proposed
for the regulation change under consideration, we have no) objection.
at. 'this time to such date. however, we have l)efore us for consideration
time, question of retroactive entitlement to certain other aIiowan(cs swim
as basic allowance for quarters, etc., of female members of Ibm
uniformed services l)rior to May 14. 1973, tile date on which flu
Frontiero case was decided.
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It is also suggested that in view of the sense of the Supreme Court
decision, the terms "he" or "his" as used in the regulations should be
changed to include "she" or "her" as appropriate.

(Wi77788]
Ceremonies and Cornerstones—Dedication—Expense Reimburse-
ment
Since the holding of dedication ceremonies tifl(I the laying of cornerstones con—
tiected with the construction of public buildings iind public works are traditional
practices the costs of which are chargeable to the appropriation for the construc—
tion of the building or works, the expense of engraving and chrome plating of a
cerenioinal shovel used in a ground breaking ceremony would he reinibursalde
and cbargeable in the same manner as any reasonable expense incurred iiicideiit
to a cornerstone laying or dedication ceremony but for the fact evidence has not
been furnished as to who authorized the chrome dating aiiil emigravimig of I lie
shovel where the shovel originated the subsequent use to be made of the shovel
and why there was a 1—year lag between the ground breaking ceremony and hit'
idating and engraving of the shovel.

To C. A. Page, August 27, 1973:
Your letter of T)ecember 22, 1979, with enclosures (your reference

600 CAP : lb 7200) n'questing an advance decision as to the legality
and propriety of reimbursement pursuant to voucher 10 --73 (SF 1129)
iii favor of Paul 'F. Buckner, Imprest Fund Cashier, Naval Support
Activity, Fort Omaha, Nebraska, 68111, was forwarded here by second
endorsement of .January 9. 1973, from the Connnander, Navy Account—
ing and Finance Center, Wtashington, l).C.

The voucher represents a claim for reimbursement by the Imprest
FlInd cashier for $24 paid for the eligraving and chrome plating of a
ceremonial shovel used by the (1oniniandant, Third Naval District, iii a
groluldl)reaking ceremony on November 5. 1971, at the Armed Forces
Reserve center, Staten Island. New York. Your doubt in the matter
arises l)ecallse of our decision reported in 15 Conip. Gen. 278 (1935)
which 11(4(1 that the appropriation -for the Naval Reserve was not avail-
able for the purchase of a trophy to reward the Naval Reserve Avia—
tion Base standing first in efficiency each year.

It is settled that:
'Uhe holding of dedication ceremonies and the laying of cornerstones connected

with the constrnctbom of public buildings and puldic works have hmeemi traditional
practices, and any expenses necessarily incident I hereto have generally been
charged to the appropriation for construction of the building or works. B --158831,
June 8, 196th.

In our decision ll—118$4, August 96, 1940, the expense of printing
rogI'anis and invitat ions in connection with cornerstone ceremonies
for the erection of a new Government agency office building was held
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not to be chargeable to the agenevs 1941 al)1)rol)flhltioll for ".\Iiscel-
laneous and (1ont ingent Exj ienses. Itatlier. such printing '\1t'11st
were made chargeable to tb funds a vailable for the cont nut oni of the
new— lnuidiitg. In A- SS3t)7. A;igust U .1937, we hel(l that the appi-opt iii—
tion for rpi ,nc , of the Federal TrolL' Cotiiiitinion was not ;tvtui:ti ile
for pavnient for recordintm ol a pws;mttial p ech and a group :Iwt0
gra)h of (1oinniissioit nlenil cr5 at thy laying oi the corner 4 one of it
building. since such expenos were iiot required ill the l)'1101'21m10'' of
the (1 cnntission' leLal (lilt ie. Ilowet ci', we noted that

* * the 193'i ng I If corners? es has 4 eII coiimn-ct441 with t ht ('4 m,l rue' u nl if
1011 lie 1111 illliIiirS fF44111 ti 1 4 4 IrlIl I t, - 1 aiiy e\ielises j(4'44'n Ti 13' ii 'ill 'I
heret ii art' generally chargea lie to the a Llprflpriat inn fi ir i oil ire t tel it I lie

building.

The appropriation cited he rel-icllursenient voucher is iation
and Mamtenance. Navy 19T. otwit Ntanding that this a propl'ntt jolt
includes a provision for the expenses (If "nletblh, awartis. enibirno. 01111
other iiisigilia." it is evidt i tint t( expense of ciliorL' J)latll4i atiti
engravmg a cerenionjal shovel lb-Pl ill a gi'otllldl)r(iiklilg (PI'c'lIioil>'
should be treated ill the salle 1110 ii r as aii' t easonable expt lr0 iii—
t'urred i ucitlent to a cornet-nt one la- 1tf or dedication ceremony,

The a forenient jotted del-klons ctu it -erning the alltlIol'izat jolt of ex—
pt'llst's incurred ill corneM one attd ti dication t'erelflollies. 1?atilel' t han
the decision reported in 15 Comp. (Loi. 278 (1935). art' for application
here.

how-ever, absent evidence as to n-Ito authorized the t ht'onte plot nig
and engraving of tlte sltovcl ; where the shovel originated; tlit' stihise-
qitent use that- is to be made of the. sit ivel ; and why there wits a 1- -ear
lag (November 5, 1971, to November 20, 1972) between the gnmnd—
breaking ceremony and the plating and engraving of the shovel, this
Office is unable to approve the requested $21- payment front any ill )1)l'O--
I)ritltioll.

Accordingly, you are ads' ised that reimbursement may not be effected
(ott the present reeord) and the voucher will he retained illtiff' fi1 s of
this Office.

(B—17990t]
Offit'ers and Employees—Death or Injury—Transportation of
Remains
The cost of transporting the remains of a deceased Forest Service employee fri mi
.luneau, Alaska, where the employee timid completed an igreed tour 441 (hity, to
Missoula. Montana, may not lie reimhursed to the decedent's whiow hi tlit' au-
sence of specific authority for tiit' (ioverinnent to assume the expense. Since the
deceased eniployee had completed a tour of duty ii U.S.C. 5742(14) (1), :tutlioriz—
tug tiit' Govermnent to defray the expense of preparing and transporting till' re—
mains t)f civiiiau employees who die while iii a travel status, has lit) appiit'atimui,
and furthermore, the authority in sections 1 or 7 of the Administrative Expen'es
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Act of 1946, which prescribes travel and transportation expenses in connection
with transfer to and from a duty station outside the continental limits of tin
United States, and section 1.lld of tile Office of Management and Budget Circular
No. A-6, which provides for tile return travel and transportation of employees
serving under agreements has application oniy to living individuals.

To C. E. Tipton, United States Department of Agriculture,
August 27, 1973:

We refer to your letter of June 12, 1973, reference 6540, requesting
our decision as to whether the claim of Mrs. 1)olores Peacock in the
amount of $223.58, for reimbursement of expenses incurred in tramis-
porting the remains of her deceased husband, Clyde E. Peacock, a
former employee of the Forest Service, from Juneau, Alaska, to Mis-
soula, Montana, may be certified for 1)aymellt.

WTliile recognizing that our decisions 39 (1omp. Gen. 716 (1960) and
1() Id. 196 (1960) indicate that the expense iii question may not be
reimbursed, you express the belief that since Office of Management and
Budget Circular No. A—56, as amended August 17, 1971, was promul—
gated and became efiective after these decisions were issued, section
1.ilcl thereof may presently l)e interpreted as authorizing the return
of enIl)loyees, both living ami (lead, from Alaska to the hinted States
at Government expense, provided of course that the conditions ('Oil-
tanied therein have been satisfied.

Section 1.lld of the Circular pn>vides in peitiiie.iit part:
When an employee is eiigible for return travel and transportation to his place of

actual residence 111)011 separation after completion of the peil od of service specified
in an agreement executed under 1.Sa (2) or separated for reasons beyond his
controi and acceptable to the agney concerned lie may receive travel and trails—
portatioii to an alternate location provith'd the cost to the Government will not
exceed the cost of travel and transportation to his residence at the time he was
assigned to an overseas station * *

You state in this regard that Mr. Peacock did complete the agreed
111)011 l)('rio(l of service as required by section 1.5a (2) of that regulation.

Tn our decision 40 Coinp. Gen. 196, we considered the question of
whether it was I)ermissible to pay the CXI)PiISOS of return transporta
tion of the remains of an employee who died while stationed in Alaska
or Hawaii, under the authority of sections 1 and 7 of the, Administra-
tive Expenses Act of 1946, 5 h.S. Code 73h4 and h--3. These sectioiis
1)rovi(le(l for t.lìe reimbursement of travel and transportation ('XpCflS('S
incurred by employees in connection with their transfers to duty sta-
tions outside the continental limits of the United States and return
therefroni. In concludmg that )aymnent of expenses incurred for the
transportat.iomi of an employee's remains could not be effected Un(Ier
the authority of section 1 and section 7 of the Administrative Ex-
imeiiss Act of 1946, we stated:

There is no express language in either section 1 or section 7 of the act au-
thorizing the transportation of the remains of an employee under any cir-
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(UiflttiIl(P. We think it igailant tin, at the thia f enu nwnt of tia Ad
iiiiiiit rative EXpe1Iies Act of itt 16 iwrIinuw,it iegiIation wa in ,xittc the
act of July , 11)io. i 1.('. 16a - si -it -ally aIiu with the matter of trans
poi-t iiii the ru al n f (te id iaploy a11(1 prer9 I iin 1w condit ii a . a
vhich the (4ovenimt ut would piy for sm't trnnspertiiin. Ti'u, :it flu' I ia of
eimctnn'nt of t he 1946 itatuti, there wa—-- iut' y for ii -iudin priu i—
in that act g uverniu t he traIt — rtath the rca i ;uu f dci it f'Iu 4
Hence. in the absence of an u' res bra b-iOn in 4 it act to tin ,-onG' v, u'
are of the view that 1w nut hi lily for the i-nnsport a ion f an ea iii uyee z.d Iii
immediate family granted by ta' 1946 iii uiplies e:u o liv.i iiudlviiho s Owl
that the .19 lU SbttlIti' ( istitut - ie ee 'ave statutory nut In iii y f r tie f in
port :6iori of remaho. It f1lo;v therefc that thu t ianpoi tat lou at Govern-
llwuit expen e if the reina ins deca enipi o ci win uiiu'.' vi'luil e '— ii ii 'Li-I
in Alaska or hawaii may not I e u'ffeitusl -on1er the it lunrity u'f u-itlier -tioa 1
or section 7 of the Aulniinistrativo Expen& s Act of lt 46.

We believe that the satuic easonlnf should 1)0 niplwd lit the ques
t-ion l,eoie us, esjteeialh' n iew of I he fact t1int the currently appli
cable provisions of law. S I ST:. 574 and S74 (li) (1). are coihiti--
cat-ions withont substantive chanac in the pto\1S1o115 i1 law whuielu
\VPI'e. cited it) thiiit- lecisiu!1. 'Uluuis, t kiei'e ('XiSt4'(I 1t i'll tuieuit- lcgH4ltt-

tion—- S T.S.C. 57-J(b) (1)- specifi dlv dealing with the matter of
transporting the rdnlains of deceare ellll)lot'es at the tiuiie (ircular
No. A- -56 WOS revised on Aunust 17, E)71. Furt her, section 1.1 id of the
Circular contains no exire- languiuln autlioniznug the tFailsI)Ortttt ion
of the reinailis of tin empio\ cc. hu view of the provisions of section
5742(b) (1) of Title 5, referred to & eve, we believe that sect-ion I .1 Id
must necessarily Tue ('OllSid( I id tiS applying only to living individuals
an(1 that the provisions of to ction ST 1 (b) (1) govern exit it leixu nt- for
the return transl)ortation of the remains of a de(eased einplo cc.

Sect-ion 572(h) (1), Title 5, U.S. Code, provides in the abo — coit--

nection:

(b) When an employee dies, t lie head f the agency concerned, untha- e.pula--
tion-s preseribcd by the President and, ex-elut as otliern ie provided by In iV, may
pay from appropriations avaflalle for tin' activity in which the eiiiployue ius
engaged- -

(11 the exileze-ud of preu-ing and t rauisport!iuir the rulnain to the houn
or offcia1 station of the exuit loyce, or such other place appropriate for lot' r--
inent as is determined by t he head of I he agency (uuneirxueul. if - iii at I -

c-urred while the employee as in a travel status away ft on, his uillieiuil st :u
tioii in the Vnited States or while performing official diifi,'s uait'de the
IThitcd States or in transit U ereto or therefrom -

Inder tin' above proviSi(I1S the . -cniainS O an emplove what di s
while stationed in the Fuuit&oI Stati . includinii Alaska, univ toil lie
preI)ared and transported nt Government expcnre uinles- at the' t bite
of his death the enipiovee was in a travel status. Since it appears that
i\lr. Peacock was not in a travel t titus at. the time of his death in
Alaska, we iuiust cOflclU(le that flTiflhhuirsehIieuit of the expeuises in—
curre(l for preparing ann transporting hi rdniauis to Mitiseula,
Montana. is not authorized under the terms of section 574-9(b) (1)
above.
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r111( voucliei. wh]cI1 is retiwned herewith may not lx certihe(1 for
I)aYii1(iit.

(B—178911]

Officers and Employees—Transfers—Relocation Expenses—
Transportation for house hunting—Successive Changes
An employee whose spouse did not perform the round-trip house hunting travel
autherized pursuant to S U.S.C. i724a(a) (2) in connection with his September 3,
11)72 transfer to Atlanta, Ga., from Jackson, Miss., where his family remained un
til his second transfer in March 1973 to Richmond, Va., to which point his wife
va authorized and (lid travel on a lusise hunting trip, may be reinibursed for
the entire roult(l—trii) air fare from Jackson to Richmond, nohvithstaudiiig 1110
cost exceeded the round-trip fare I)etween Atlanta and Richniond, a (leterinina—
tion that is in accord with 27 Comp. Gen. 267 and 45 Comp. Gexi. 6ii1, approving
reimbursement to employees who before they moved their household goods or
dependents to a new station were transferred a second time.

To Carmella J. Rizzo, United States Treasury Department,
August 27, 1973:

Reference is made to your letter of May 30, 1973, reference A :F :F :V,
concerning the disallowance of a house hunting expense claim for
$57.26 of Mr. Emmett Cameron.

Mr. Cameron was transferred from Jackson, Mississippi, to Atlanta,
Georgia., eliective September 3, 1972, and was transferred from that
duty station to Richmond, Virginia, in March 1973. In connection
with the first transfer Mr. Cameron and spouse were authorized round—
trip travel to the new officuil station to seek residence quarters. Both
the employee and his spouse were als authorized such travel in Con—
nection with the second transfer. however, Mr. Cameron's family re-
maineti in Jackson during the period lie was assigned to Atlanta and
his SOl1S did not perform the round—tii P travel auitIlOrize(l until
March 1973 when She traveled front Jackson to Richmond in connec
tion with the secomi transfer. Mr. Cameron's claim for reimbursement
of the costs involved iii that travel was (lisallowecl to the extent that
the cost of air travel peioiimad from Jackson to Richmond and re
turti exceeded the cost of round-trip trnvel between Atlanta and
Richmond. The recittini voucher you submitted with your letter is for
reimbursement of the amount whicli was disallowed.

Iii the decismn 27 (1onip. Gen. 267 (1948) we held that an employee
who is transferred front one official station to another and who l)efOre
shipment of his hiousehol(l goods to such new station is transferred to
a third station within the •2—year allowable period is entitled to reimfl—
bnrsenient for shipment of his household goods from the first to the
t;hird station. In the decision 48 Comnp. Gen. 651 (1969) it was held
that, a similar mule should be applied to the reimbursement of an em—
ployee for the travel of his immediate family.
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'We see iio reason for applying a different ride in eases nivol wing
round—tn1) travel to seek re'.tdence unart&'rs as authorized iinih r F.S.
Code ,t72 1-a (a) () 011(1 section 7 of ()iice of Management and lidget
Circular o. A--—.SG. eflective Sept iher 1. 1971, effect ftc at the t hue
the travel in question was perforltl('Ci. now paragraph .1 of the Fed-
eral Travel liegn] at ions ( F I MR 1 1--fl. TI us i v°rt hiul a :-iv trite
where. as here. the spouse wito WVIIt. on tue house hunting trip never
moved from the original dut v taI ion.

the voucher which returned herewith tiiutV 1)0 (eFti—
fled for 1)tymlie1lt.

(13-47 t314]

Coiitraei—Novation Agreements---Proprk'ty
A pi'oI)sed nnvatio: zr4e:at at :ioii. the ('OiitrJ(t1)1' —14 whely owia 11 nh-
sidiary of a to rge (-)IIC(r1I-- O\' 'ded Iwo ( ovt'riLfloot ' ottriwt f r 1 di i1 1
turl dues and ther it tins, the 7 4nl rt (-'r who a mi ii h rt III 1' I
Qoluplete the etutroets upon tie tosiug titxi: of tin s hsidi:n pleat aie•i 'ott
a foreign ('1 tFjI1 trat 14 in 41 tl )i Ui—' 44 not ui -(1*11 I)) perfi no tie nIl rit'I .tI I 4

Ui verii 'eel I neiy 14' r ved if 1 th I -t- -t Iii hrest of I h (1 i\ra t' ._hb ii
th uoi'&il ion rri:n at u-ill tie -asent i Anti A-IUnn1 at trt 11 1 '.S '. I
s1i!Oe tlit (tjto4n iii A5I'R hJ ieriif' mt 1tt a of ii thin .e
115 11 SIW(-4sSor iii jut rest I 0 0 41 veriiiu(i ( Olltri! ('I is 14441 1t t 14-141 4t I U" I sat
(oaf rIot r's jut ists in I h( t-eIi net sarI-:lt"m('i thu 1.41 t I lit Iii :e—ft i' d ft u

I 4,5 t!i4!e P1 1114 et t't't 14 i'ii 'ion f t hi '—gtuin ut it it i— tIThilu—
li-trot ively deferuiintd to Is ill I 1i Pt-st i: t-rsts of I in (litvtr:witnt.

To the Seeretary of the Army, Autist 28, 1973:
We refer to uoirespoidtii 1' 110444 tiuc att ()t'iu(V5 for I laldwin Littia -

lTaniiIton ("orporat ion 1 1 II) . ret1ucst ing OP 1 opinit 411 115 to wi t.t Itt' r

the Nashville Dist tict Eiuiineer anl the Ktuisas (1it- I )it rut Eun—
liter, Uniteti Stat ci- Arniv ("at-ps of Engineers. may. its reprt'seuitltt lies
of the (overnnicnt. legally inter into novatiun agreements sitli 111411
011(1 the Allis —Chalmers ("ou-poratiiai (AC). Tue matter wts tiit oh--

ject of a report dated January 31, 1973, from thin (li'ricial ("eu:iel.
()flke of the Chief of Engim ers.

I3I1I wa ow-aided (Ofltl1(t \ü. 1 )ACW-1 I ( C 0131 oH Api ii 1.)
19(IS. lv the Dish-jet Eiigiioer, Kinios City Pit tiet - Corp of Eugi—
neers. h1111505 City. Missotnj. The ('(lilt tiut rtqiiieu1 the (hsnrn, :1101111—
feet ui-c, and 4k] very of i x 4. 14 4 -lip. livdioulic 1uiut type i°"'i'
turbines and other miiisuehluijeous P u:s aiid FVi(P5 for flit' Tu 1114110!
1)amn and Tc—ers-oir Projeit (foria ul the Knysinger T3lnff 114,Erwoir
Proeet ). Fpon releipt of the contract award. B1111 proceeded with
performance.

131111 was also awarded eontracl No. DA('W(1 -70 C t)Olti on Au-
grist 15, 1969, by the Nashville District. Corps of Engineers. Nashville,
Tcmnwsst'e. Tim (Olitnict. required t he design. nianuhut toe, and de-
livery of one 98.000—hp. Iiydi-aulic turbine and other mniseellttlmPnls
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items and services for the Laurel Project. The supplies and services to
be 1)rovide(l iuider the contract were divided into two schedules. I pon
award of the contract, only schedule I was released for per! orilianre
an(l 13111 proceeded to perform in accOrdan('e therewith.

BLIL is a wholly owned subsidiary of Ariiioiir and Company and oii
JuIy G, 1971, Arniour and Company pul)hirly announced that it was
closmg its Baldwin—Lima—iIamili on industrial Equil)Iilent plant at
Eddystomie, Petinsylvania. The plant closing effectively took place on
April 0, 197, at which time all iianufacturing operations (eased.

l3etw'een the (late of annoimcement of the closing and the effective
(late of: such losnmg, BLII sold all of its Industrial E(u1pfl1ei1t i)ivi-
sion's real estate, machinery and product lines. The BLTI hv(lraulic
turbine and valve product line was sold on October 20, 1971, to an
Austriami corporation. The assets inchl(le(l in this paiiciil
agreemmuent di(l not 1.nclu(he any backlog work or work—in—process. BLU
ret ti1ic(l resl)onsil)ility for coniplet ion of per forinanee of all contract S
iii backlog alI(1 for all executed contracts still in warranty. Both con-
tracts mentioned above were among those in BLTI's backlog which re-
(1uii1e(l (oml)letion of performance.

As of he eflect ive (late of the plant closuig, BLII had substantially
(onhl)lete(l 1)erforullance under coni t'act -- )1 ;i. Schedule I if! contract
0012 had iwen (olumplete(l aIl(l imotice to proceed with schedule H had

beeii received. (In this connection, see B—17-fl14, April 0, 1972.) To
asSure cont.nnuty of perforiuumuice after the Plant closing. BUT sill)—
contracted its complete slope of l)elformance obligations (except br
design responsibility under --01i 1) and the assuml)tion of all terms,
con(litions. obligations and liabilities of BUT under these comutracts to
AC. BUll transferred to AC all ol its special assets that in any way
pertained to the 1)elfol'u11amu(e of the above contracts ali(l not itlrea(ly
possessed by AC.

A jiovation agreement among BUll, AC and the United States (by—
ernment, in accordance with the provisions of section XXVI, part 4,
of the Armed Services Procurement Regulation (ASPR) is the desire
of both BUT and AC. Rel)ortedly, on August- 24, 1972. Colonel WT. 11.

eedhaumi of the- Kansas Cit-v District. (1mps of Engineers, advised
13U11 by telephone that- tIme I)istriet lund decided that there were snfli—
(ieflt advantages to the Government to warrant requesting our Office to
reiuder a (lecisiOli with respect to the legality of entering into such a
novatioii agreement.

BUTT contends that the proposl novation agreement will be, to flue
Govermnent's advantage for several reasons, among which are the
following: AC is a highly qualified contractor and the only remaining
1)moclucer of hydraulic turbines in the United States; the Government
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would have, direct contact- with the contractor 1)erforming the work;
BL1I's Parent company, which is not now responsible for performance
of the contract, wouhl be willing to act- as guarantor under the miovation
agreeiiient amid certain of the warranty rights which will expire prior
to completion of the projects WOl1I(l 1w eXtelide(l. FUI'tllerfllOIe, BL II
argues that the novation agreement. may be, legally conSummat?(l, not
withstanding the provisions of the AntiAssigiinient Act, 41 F.S. (1ode
15, 1)ecallSe (1) its nwar(l ol subeontricts to AC was an involuntary as
signnieiit amid, therefore, not prohijinted, citing several (O'urt casts, nial
(2) ASPII it -11)2 (a) provides flint the Government may recognize a
third party as the successor in interest to a Government contract where
the thir(1 party's inkrest; is incidental to the transfer of ' all flint

part of the roiitract or's assest-s involved in the performance of the eon
tract."

It is the Corps' 1)oSitiOfl that the l)i'opose(I miovtit 1011 agreement would
be, contrary to the Ant.i.-Assgmnent Act iiotwifhsttuiding the excep-
tion provided iii the eitt'(l regulation because AC's interest in the eon-
tracts would not be incidental to trtnsfer of "'' all that part of the
contractor's assets iii'volvcil in the perforniamice of the contract.' in fluis
connect:ion. it is poimited out that the hulk of the assets of the product
hues was sold to the Austrian ('orporation and not- to AC. ilowevem', we
understand that time Corps is ilot ot berwise. 01)1)Ost'd I o a novat ion. mind,
in fmict-, recognizes that it- would be advantageous to the Governumnni in
certain respects. We agree with the Corps' position.

The Amuti—Assigmuent Act, with certain except-ions, declares void
the assignment by a contractor of an interest, in a contract so far its the
Tmted States is concerned. However, ill 32 Comnp. Geui. 227, 22S (19.'i2).
we stated that—

WhTh' e.e,tjes :7mT, Ite.vised Statutes [the AntiAssignment, Acti prohibits the
transfer of contracts with the Fnited States, it has been held that this s fion is
inteiidod for the protection of the Government whieh may treat a otract, i5an-
nulled hyaassignmeat or re'oguize the asignnwnt as th circumstances in a
particular case may warrant. * ''

With regard to the proiisioui in A SPR '2( 40t), concerning the t ramis--
fer of assets, we stated in fl--I 73331. A ugust 19. 1971, as follows:

The Government is generally not so much interet ed iiiwhat assets are I ra,i
ferre1, or in what- manner the traiisfer property or interest therein is ac-
(5)1tl)lished, the main concern of the agency concerned being whether the mw con-
tractor is in fcf a successor in interest to he Govei-iaiwnt coat ract and \Vltl'
the novation agrcemeit is consistent with the Government's interest. *

Accoi'dinglv, it is our opinion that the desired imovatioum would be in
contravention of 41 F.S.C. 15. however, should it, be determined that
the. best interests of the, Govermmient require that the novation agree.
melt be approved, our Office would interpose, no obectiomi to such a
proper exercise, of administrative, discretion to recoirnize the assign-
ment.
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(B—178136]

Transuortation—Household Effects—Delivery—Attempted First
Delivery
A supplemental hilling for an alleged attempted first delivery of an employee's
household effects, where the alleged advance notice of the consignee's inability to
accept delivery as originally scheduled is not rebutted by a record that does not
suggest the telephonic cancellation of the original delivery date was inadequate
or not in compliance with any tariff provision relating to formal requisites of
notice, may not be certified for payment. Furthermore, the hold-UI) delivery
message left with an employee of the transfer and storage concern presenting
the supplemental billing is imputed to the concern, and also no Govermnent
agent was at fault; no notice of attempted delivery, as required by the bill of
lading, was left at the designated place of delivery; no inquiry was made as to
when redeivery should be made, and no request was made for further
instructions.

To Donald E. Muldoon, Department of Housing and Urban Devel-
opment, August 28, 1973:

Your letter of March 2, 1973, reference 9AF, concerns a supple-
mental billing presented by Las Vegas Transfer and Storage, Inc., in
connection with the transport.ation of household effects from Las
Vegas to Reno, Nevada, belonging to Andrew McGuire, an employee
of the Department of housing and Urban Development. The Public
Voucher for transportation charges contains, among other charges,
an item in the amount of $200 for an alleged attempted first delivery.
In view of the assertion by the employee's wife that notice by tele-
phone of the consignee's inability to accept delivery as originally
scheduled on November 22, 1972, was given to claimant's delivery
agent, Bender Moving and Storage, Inc., 2 days in advance of that
(late, you request our advice concerning the propriety of paying the
$200.

The carrier's Combination Bill of Lading and Freight Bill No. WO
41578 indicates that the shipment was received by Las Vegas Transfer
and Storage on November 10, 1972, and was placed in Bender's stor-
age facilities at Reno on November 13, 1972. Actual delivery was
effected, apparently, on December 7, 1972. In controversy are two
factual questions: whether notice was given on November 20, and
whether delivery was attempted on November 22.

In responses to an inquiry from our Office dated May 8, 1973 (copy
enclosed), Las Vegas Transfer and Storage, Inc. forwarded a re)ly,
dated ,January 22, 1973, to a message from claimant, dated January 18,
1973 (copy enclosed), in which Bender stated that Mrs. McG-uire called
and wanted her household effects delivered on November 22, 1972. Mrs.
McGuire's letter of February 1, 1973, by implication, agrees that
November 22, 1972, was the delivery date originally agreed upon by
the parties. But the record contains no rebuttal to Mrs. McGuire's
assertion that she also called Bender 2 (lays before November 22, 1972,
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canceling the. original delivery date., and there. is nothing in the record
suggesting that the notice was inadequate or not in compliance with
any tariff provision relating to formal re(luisites of notice. In the
abSence of such rebuttal, notice to the employee who received Mrs. \Ic-
Guire's message is imputed to the employer, Bender. Therefore, if
delivery was atternl)ted by Bender on November 22. 1972, it was
through no fault. of the consignee, and there is nothing in the record
indicating that an agent. of the Government, was at fault.

There is no documentary evidence in the recor(l Sll))OrtiIlg the ('laim
that delivery was in fact attempted on November 22, 1972. Section
4(a) of the (1ontract 'rerns and Conditions on the reverse of the car-
rier's Bill of Lading states in pertinent part:

* * In the event the consignee cannot be found at the address givezi for
delivery, tlleti in that event, notice of the placing of such goods in said ware
house or other available place shall b left at the a(l(lress given for delivery and
rnailI to any other address givel, on the bill of lading for notification, showing
the warehouse or other place in which such I)rOPertY has been stored, subject to
the provisions of this paragraph.

We realize that these prO%1OflS relate to Consignee's liability for slor
age charges and the extent of carrier's liability for loss or damage
to the household effects, but the notice therein SpeCifie(l is the type of
evidence, if given, that could Support the contention that delivery
was in fact attempted. Although Bender asserts delivery was atteiiipteol
on November 22, 1972, and that no one was at the place designated
for delivery, Bender's employees apparently left no notice there, such
as that provided for by section 4(a) of the Contract Terms an(l Condi-
tions of the. Bill of Lading.

Another factor undermines Bender's contention that delivery was
attempted on November 22. The Storage-Tn-Transit section of the
Statement of Accessorial Services Performed (DI) Form 619), relat-
ing to GBL F—78S7055, shows "Date In" as November 13, 1972, and
"Date Out" as December 0, 1972 (or I)ecember 7, 1972). The al)SeIlce
of any reference to November 22, 1972, as a date on which the house-
hold effects were taken out of storage and in, is riot consistent with
Bender's position. Moreover, if Bender did make an attempted deliver
on November 22, the record does not indicate Bender made any inquir
as to when redelivery should be made nor that any request for further
instructions was sought thus lending credence to Mrs. McGuires
statement that she notified Bender on November 20th not to make
delivery on the 22nd. It was not until Mrs. McGmnre notified Bender
to make delivery on I)ecember 6 that the redehivery was effected, indi-
cating that llender had acquiesced in the cancellation notice of Novemim-
her 20.

TTnder these circumstances, whiic.h include an unrebutted affirmation
that advance notice canceling the originally established delivery date
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was given, we are of the. opinion that the $200 charge for attempted
first delivery should not be allowed.

Accordingly, the $200 item may not properly be certified for
payment.

(B—164081]

Appropriations—Fiscal Year—Availability Beyond—Federal Aid,
Grants, etc.—School Assistance in Federally Affected Areas
The Second Supplemental Appropriations Act, 1973, Iublic Iiaw 93—SO, approved
July 1, 1973, although not specifically providing funds for the increase from 54
to 68 percent authorized for section 3(b) School Assistance in Federally Affected
Areas, is considered by reason of raising the limitation on fund availability for
section 3(b) students during fiscal year 1973, as having appropriated the addi-
tional funds, thus bringing the availability for obligation of the 1973 funds, not-
withstanding the prohibition against the availability of appropriations beyond
the current year, and the failure to extend the aaiIability of impact aid funds,
prescribed for 1973 by the so-called "Continuing Resolution,' P.L. 92—334, approve(l
July 1, 1972, within the intent of the Public Works for Water and Power Ap-
propriation Act, 1974, approved August 16, 1973, 1'.L. 93—97, extending the period
for obligation of appropriations contained in the Secorni Supplemental Appropri-
ation Act, 1973, for a period of 20 days following enactment of the 1974 act.

To the Secretary, Health, Education, and Welfare, August 30, 1973:
Reference is made to letter of August 21, 1973, from the Acting

Assistant Secretary, reque$ting our opinion as to whether the Public
Works for Water and Power Appropriation Act, 1974, approved Au-
gust 16, 1973, Public Law 93—97, 87 Stat. 318, makes additional funds
available for obligation under Public Law 81—874, as amended, 20
U.S. Code 236, et 8eq., to provide assistance under the mpact aid pro-
gram to local educational agencies ill areas affected by Federal activity.

The background of the matter leading up to your request is 'briefly
set out below.

Appropriations for departments and agencies whose fiscal year 1973
annual appropriation act had not been enacted into law as of ,July 1,
1972, were pi'ovided by the so—called "Continuing Resolution," Public
Law 92-334. approved July 1. 1972, 86 Stat. 402.

Since no annual appropriation act was enacted for fiscal year 1973
for the I)epartment of Health, Education, and Welfare (hEW) the
obligations and expenditures of the Department were governed by the
irvisions of the Continuing Resolution, as amended, during the entire
fiscal year.

Under such circumst1lnce., funds available for the impact aid pro-
gram were required to be apportioned to educational agencies in a man-
ner so as not to distinguish between "section 3(b) students" under
Public Law 81—874---children whose parents reside or are employed on
Federal property—and "section 3(a) studcnts"—children whose par-
ents reside on and are employed on Federal property (64 Stat. 1102).
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However. Public Law 93—25. approved April 26. 1973. 87 Stat. 26.
making suppleniental apprOI)riatiolls for certain agencies, contains the
following provision—
School Assistance in Federally Affected Areas

None of the funds made available by the Continuing Resolution aS auleIl(1ed
(Public Law W2 384, Public Law 9—.9) for carrying out title I of the Act of
September 30, i9i0, as ainende4l (20 V.S.C., cli. 13), shalI be available to pay
any local educational agency in excess of i4 Ier centum of the amounts to which
such agency would otherwise be entitled 1)ursuallt to s(5tiOri 3(b) of said title
I and none of the funds shall be available to icty any local educatioiial agency
in exceSs of t$1) per eentuni of the uiiounts to which such agency would other-
wise be entitled pursuant to section 3 ( a) of said title I if the nunther of children
in average daily attendance in schools of that agency eligible under said section
3(a) is less than 2S per entuin of the total number of children in such schools.

Thereafter, the Si l)e1't'nt limitation provided with resl)ect; to "see-
tioii 3(b) students" was increased to 68 percent by a iro'isioii ('(ni-
taine(l in the Secon(1 Supplemental Ap)ropriatiOfls Act. 1973, Publi('
Law 93 0, approved July 1, 1973, 87 Stat. 106. as follows
School Assistance in Federally Affected Areas

The paragraph under this heading in Public Law 93 •2S is amended by striking
out ''l%' and inserting in lieu thereof "68%."

It should be liote(l here that Pul)lic Law 93—)() also provi(1('s in see—
tErn 301 thereof tiiat—-'No part appropriation contaille(1 in
this Xet- shall remain available for obligation l)eyOlld the current
fiscal year unless expressly so provided herein."

Although the Second Supplemental AppropriationS Act, 1973. Was
1)tlsS'd by both bodies of the Congress prior to June 30. 1973, it was
not - as indicated above —approved by the President until •July 1, 1973.
Consequently, since the funds provided therein could not; pi-operly be
obligated for the l)U1P0SC5 for windi they were appropriated. i)r0-
ViSioli WUS iiiade iii the Public, Works for Water and Power Appropria-
tirni Act, 1974 (Pub. L. 93-97, 87 Stat. 129) to permit the obligation
of swli funds within a period of 20 days following the approval of
that. act (Public Law 9%—97) . Such provision, contame(l in section 502,
reads as follows:

Notwithstanding the provisions of section 301 of the Second Supplemental
Appropriations A't, 1973 (Public Law 93—i0) appropriations contained in flint
Act; shall remain available for ohhgation for a period of 20 days following the
enactnwnt of this Act into law.

The purpose of such provision was stated by Senator Bible, the
nianager of the appropriation l)ill. as follows

The committee has added a new section i02 under "title V -general proviioIIs"
in the bill which provides for an extension of the availability of appropriations
Provided in the Second Supplemental Appropriations Act, 1973.

Section 301 of tin' Second Supplemental Appropriations Act, 1973 (Public Law
93—0) reads as follows:

No part of any appropriation contained in this Act shall remain available for
obligation beyond the current fiscal year unless expressly so provided herein.

Since the supplemental was not enacted until the first day after the "current
fiscal year." agencies were technically barred from obligating some of the funds
appropriated under accounts no longer available for obligation after June 30.
1973. Thc lunguaqe m ,s'cetioii 502 of this bifl confirms the intent of ('ongres-s
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to allow the obligation of all funds appropriated in the supplemental, including
those which technically become unavailable after June 30, 1973. For this purpose,
obligations will be permitted for 20 days following the enactment of Ihis bill.
Appropriations made available for longer period will be unaffected by this section.

It is the committee's intention that obligations made within the 20-day ix'riod
allowed by section 502 shall be considered for purposes of the 1971 ('ontiniiing
Resolution (Public Law 93—52), part of the "current rate." [Italic supplied. I

See (long. Rec., July 23, 1973, p. S14362.
This pronsn also was ref erred to by the committee of conference

in house Report No. 93—409 wherein on page 29 it is stated that—
Amendment No. 16: Reported in technical disagreement. The managers on the

part of the House will offer a motion to recede and concur in the amendmneid of
the Senate which will permit appropriations contained in the S9coIld Supple-
mental Appropriations Act, 1973 (Public Law 93—SO) to remain available for
oldigation for a period of 20 days following enactment of this Act. This will
(:110w the appropriations to be used only for those persons originally contemplated
in that legislation and is needed because it was not signed into law until ,July I,
1973. [Italic supplied.]

The question regarding the availability of additional funds for the
unpact aid program thus arises because the provision in the Second
Supplemental Appropriations Act, 1973, raising the limitation on see-
hon 3(b) students from 54 percent to 68 percent, did not specifically
appropriate any funds for the impact aid program as such. Nor did
such act contain a l)rovision specifically extending the availability of
impact aid funds provided by the Continuing Resolution for fiscal year
1973.

WThile, as indicated above, the Second Supplemental Appropriation
Act, 1973, did not specifically appropriate additional funds for the
illlpact aid program, it would have authorized the obligation of addi—
tional amounts of funds theretofore appropriated for uuch program
Ilad it been enacted into law prior to .July 1, 1973. Consequently, while
not technically making an appropriation, we believe such
by increasing the limitation on funds available for section 3(b) stu—
dents during fiscal year 1973, can be considered as being at least tanta-
iuount to an ap)ropriation of those additional funds, and thus clearly
within the intent, if iìot the actual purview, of that provision in tile
Public WTorks for WTater and Power Appropriation Act, 1974, extend-
ing the l)erio(l for obligation of appropriations contained in the Second
Supplemental Appropriations Act, 1973, for a period of 20 days fol-
lowing the enactment of the Public Works for Water and Power Ap-
propriation Act, 1974.

Accordingly, the question on which our opiiiion is requested is an-
swered in the affirmative.

[13—177640]

Transportation—Automobiles—Military Personnel—Ferry Trans-
portation—Constitutes Transoceanic Travel
Since there is no highway system in the Goose Bay area, Canada, over which a
member could drive his automobile to his new United States duty statioii without
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using long distance ferries- Goose Air Force Base to Lewisporte, Newfoundland,
overland to Port-aux-Basques, then by ferry to Sydney, Nova Scotia- paragraphs
M41 3 and M700-3c of the Joint Travel Regulations, I)ursuant to 7 U.S.C.
404 and 4O(, may he changed to treat the long distance ferry tr nsi rtation as
transoceanic travel, thus necessitatmg amending the distance tables Ii5(d ii! ( 00—
puting mileage between the Al' Base and bases on the island portion of New—
fouiidland and continental U. S. duty stations to eliminate mileage over the ferry
routes. Furthermore, under 10 U.S.('. 2634(a), Canadian I'aethc Railroad ferries
may be used in the absence of the availability of American vessels, and if a nwni—
her must arrt11ge for the vehicle transportation, his travel or(Iers should aiithori',.e
the arrangement and his reimbursement voucher attest to time noiiavailaIility of
U. S..—registered vessels.

To the Secretary of the Air Force, August 31, 1973:
Further reference is made to letter dated November , i97, front

the Assistant Secretary of the Air Force (Manpower and Reserve
Affairs). requesting a deCiSiohl concerning l)l0PoSed artiendinents to
the ,Toint Travel Regulations relating to the travel and trallSI)Ortatiofl
allowances of members traveling by l)ri'lte automol)ile on permanent;
change of station from Goose Air Force Base, Canada, to duty stations
in the Lnited States. The request has been assigned control number
72—S2 by the i.er Diem, Travel and Transportation Allowance (olIl—
mittee.

The Assistant Secretary indicates that currently, uniformed mciii—
hers and their del)endentS are nornially moved to and front Goose Air
Force Base and the continental fnited States by air via McGuire Air
Force Base. New ,Jersey, and their autoillobiles are apparently shipped
separately. The Assistant Secretary also indicates that availai)le cargo
ship)ing schedules from the Goose Air Force Base area (10 not often
coincide with tile permanent change of station movement of families
from Goose Air Force Base and, consequently, in many instances mem-
ber, are faced with considerable delays an(l additional exiensc ill ob-
taining their pri%-ately owned automobiles for onward movement with
their families.

It is further stated that to make sure that their automobiles will he
available in the continental ITnited States when they arrive, many
members are traveling by privately owmied vehicle via car ferry front
Goose Air Force Base, Canada, to Lewisporte, Newfoundland, then
overland by highway to Port-aux-Basques, Newfoirn diand, then via
ear ferry to Sydney, Nova Scotia, and then by highway to their nev
duty stations in the Fnited States. \lemnbers who travel by privately
owned vehicle by this route are presently limited by paragraph
M1159 .1, items 1 and 3 of the ,Joint Travel Regulations, to reirtiburse—
imient, at the rate of $O.OG per mile for the official distance l)etweeml the
old permanent station and the appropriate aerial or water port of em-
barkation, and for the official distance between the appropriate aerial
or wate.r port of debarkation in the continental ITmiited States and the
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new pei'rnaiieiit duty station. Since the appropriate port of embarka-
tion and the old permanent duty station are the same (Goose Air Force
Base), members traveling by this route are limited to mileage for the
oflicial distance from the appropriate port of debarkation (McGuire
Air Force Base) to their new permanent duty stations. It is stated that
this results in financial loss to the members.

It is pointed out in the Assistant Secretary's letter that sect.ion i0.4b
of 0MB Circular No. A—56 which implements section 5727of Title 5,
IJ.S. Code, permits the transportation at Government CxI)e;tlSe of pri-
vately owned vehicles of Goverrnnent employees between alternate
origins and destinations at a cost not to exceed the cost of transl)Orta-
tion between the authorized place of origin and the official station.

The Assistant Secretary asks whether this Office would object to t he
following proposed changes in the Joint Travel Regulations which
changes would alleviate the situation discussed above:

a. Amend .Joint Travel Regulations par. M4159—3 to authorize the payment of
mileage for the official highway distance from Lewisporte, Newfoundland to Port
aux Basques, Newfoundland and from Sydney, Nova Scotia to the various CONIS
destination lX)iflts concerned; and,

h. Amend Joint Travel Regulations par. M1150—14 to omit the specific ref-
erence contamed therein to the "island iortion of Newfoundland" so that travel
on the previously referenced huig distance ferries would be classified as "traits—
oceanic" travel. Reimbursement for expenses incurred for the transoceanic travel
of the member and/or his dependents on f lie long distance ferries used i,n travel-
hing on a permanent change of station from Goose Air Force Base, Canada, to
various CONIS (lestinations over the Previously specified routes would then be
properly payable in accordance with JPR paragraphs M4159 i and 4, and
M7002—2, and

c. Arrange for shipments on Government Bills of Lading of privately owned
vehicles on the ocean going ir ferries concerned in accordance with section 2034,
title 10, United States Code.

In this regard, the Assistant Secretary says that it is contemplated
that reimbursement in this maniier would be limited to a cost not to
exceed the total cost of miloving the member and his dependents from
Goose AFB to the appropriate CONIS aerial port of debarkation by
air, and the cost of shipping his 1)nvately owned vehicle to the appro-
priate CONITS water port of debarkation.

In addition the Assistant Secretary indicates that the only shipping
Services available Over the water portions of the above described routes
are long distance car ferries operated by the Canadian Pacific Rail-
road. Therefore, in view of 10 IT.S.C. 2634, he asks whether, in the
event it is impracticable for the Government to procure those shipping
services, the nieniber may I)ersollahly arrange for the tranSh)OrtatiOn of
his privately owned automobile 011 those long distance car ferries and
be reimbursed therefor by the Government.

Also, we have been informally advised that it is contemplated that
if t.he regulations are changed as proposed, the long distance ferry
from Port—aux--Basqiies, Newfoundland, to North Sydney, Nova Sco-
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tia, would also be considered transoceanic travel for InenhI)ers on pe
nianent change of station between the island portion of Newfouiidland
to the continental United States for travel by privatt!1y Ow1ie(i vehicle.
Thus, the entitlement of those members for that portion of travel
would be on an equal basis with the entitlement of members on iwrma
nent change of station from Goose Air Force Base. to the continental
United States via pri'utely owned vehicle.

The long distance ferries involved here apparently Operate in the.
Atlantic Ocean and the Gulf of Saint Lawrence along the Atlantic
Coast of Canada. Tue distance via ferry from Goose Bay to Lewisporte
appears to be over 500 miles and the distance from Port aux Basqiws
to North Sydney is over 100 miles. There does not, appear to be. any
highway system in the Goose Bay area over which a me.iiiber could
drive his automobile directly to the continental I nite(i States without
using the long distance ferries. Sec Standard highway Mileage Guide.
Rand McNally & Co.. 1967. pages 314—315.

Paragraph Mii5() 14 of 'the Joint Travel Regulations to which the
Assistant Secretary refers currently defines traiisoceanic travel
follows:

Transoceanic travel is all travel which, if performed hy surface means of ceiu
merelal transportation over a usually traveled route, would require the use of
ocean-going vessels. (For special provisions relating to travel between the Vnited
Stntes and Newfoucdland, Alaska, or (entral America, see pars. M4i9 4 and
M7003—3c.)

Paragraphs Mt159-.3 and M7003-—3c make specific reference to the "is
land portion of Newfoundland" in providing for travel allowances for
lneml)ers and their (lependents under permanent chiaiige. of station
orders and. therefore, presumably it is those I)aragral)hs which would
be changed anti not necessarily )aIagraph M1150 14. as indicated by
the Assistant Secretary, since that paragiaphi (M11S0 .14) does iiot;
make reference to the "island portion of Newfoundland."

Broad authority is granted the Secretaries concerned by 37 U.S.C.
404 and 406 to Prescribe the conditions under which travel and trans
portation allowances are payable under those. statutes to members for
their travel and their dependents' travel under orders directing a
change of permanent station. In a somewhat similar situation we have
not; objected to the. payment of mileage for the land travel to and front
English (ihannel pouts and the treatment of travel by ferry across the.
English Channel as transoceanic travel. See 4() comp. Gen. 497 (1961).
Also, in 41 (1omp. Gen. 637 (1962) we. held that our decision at 40
('omp. Gen. 497, upiw, does not apply in a case involving the use of a
ferry between North Sydney, Nova Scotia, and Port aux—Basques,
Newfoundland, since paragraphs M4159—3 and M7003-3e of the Joint;
Travel Regulations make specific provision for travel to and from
the. island port-ion of Newfoundland. however, in view of the Secretar-



Conip. Gen.] DECISIONS OF THE COMPTROLLER GENERAIJ 135

ies' broad authority un(ler 37 U.S.C. 404 and 406 we would have no ob-
jection to changing the regulations to allow the payment of mileage
am! the treatment of the long distance ferry transportation as trans-
oceanic travel as proposed by the Assistant Secretary.

In this regard, attention is invited to the fact that changes should
also be made in the official table of distances used in computing mile-
age between Goose Air Force Base and bases on the island portion of
Newfoundland and continental United States duty stations to elimi-
nate mileage over the ferry routes.

In regard to whether a member may personally procure such ferry
transportation for his automobile subject to reimbursement by the
Government, 10 U.S.C. 2634 (a) provides, as the Assistant Secretary
indicates, that when a member of an armed force is ordered to make a
change of permanent station, one motor vehicle owned by him and for
his personal use or the use of his dependents may, under certain con-
(hitions, be transported at the expense of the United States, to his
new station or such other i)lace as the Secretary concerned may
authorize—

(1) on a vessel owned, leased, or chartered by the United States,
(2) by privately owned American shipping services; or
(3) by foreign-flag shipping services if shipping services described in clauses

(1) and (2) are not reasonably available.

Since the Assistant Secretary states that the services described in
clauses (1) and (2) of 10 U.S.C. 2634(a) are not available over the
routes in question, we would have no objection to the use of the
Canadian Pacific Railroad ferries over those routes for the transporta-
t.ion of members' personally owned motor vehicles. And, if it is im-
practical for the Government to arrange to procure such ferry serv-
ice directly, we would not object to members personally arranging for
such transportation for their vehicles subject to reimbursement there-
for by the Government, provided that the use of such service is prop-
erly authorized in advance in the members' travel orders and the
statement relating to the non-availability of Tjnited States registered
carriers required by paragraph M2150—3 of the Joint Travel Regula-
tions is appended to the members' reimbursement voucher.

The Assistant Secretary's questions are answered accordingly.

(13—178054. B—174959, 13—153784]

Pay—Retired—Increases---.Members Retained on Active Duty
After Retirement Date
Officers of the Air Force and other military services whose monthly basic pay
iiicreased while they were held on active duty beyond mandatory retirement for
physical evaluation purposes are entitled, to the extent feasible, to the computa-
t.imi of disability retired pay at the higher basic pay in effect on their respective
dates of retirement and to an adjustment for tile underpayments that resulted
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lt cause retired pay had been computed at the lower rates in effect on their
man(Iatory retirement dates, and they also may have (re(Iit for the additional
active duty for longevity purposes, in view of Edward P. (Ylicstcr, Ct at. v. Unit (1
tate. 199 Ct. ('1. 657, which held that Regular Coast Guard officers continued
on active duty for phvsi(aI evaluation were entitled to "no less" thati ineiiibers
entitle(I to compute their retired pay at the July 1 higher rates because they
were hot precluded from voluntarily retiring on June 30, their mandatory ref ire
nient, dates. Retroactive application of the (hester case is restricted by the ()cto—
her 9, 1910 barring act. aIl(l doubt liii eases should be submit ted to GAO. Over
rules 43 Comp. (len. 742, B—1537S4, September 17, 1969, B 172947, February 23,
1972, and other similar decisions.

To N. R. Breningstall, Department of the Air Force, August 31,
1973:

Further r9ferell(e. is made to your letter dated •J:umnary 2,l97. lile
reference IIP'I"I', requesting an advance decision as to the I)rOprie.ty
of iiiaking paynient on I 2 vouchers covering increased retil'e(l pay on
beiial.f of the following 11 retired Regular Air Force. officers and the
widow of one retired Regular Air Force officer:

1. Ihinley. John Bland (('ol.) -.__. _.... ......... ...._.... (165 (Ii 6156
2. Fitzwater, John T. (Brig. Gen.) — - 579 01 7579
3. ('ellini. Oliver G. (('ol.) — :iss 01 :uil
4. Simeral, George A. (Col.)— __._ . .. 551. (II 9151
5. Bane. 1idwin Ronald (Col.). .__.._. .._... — 455 22 2973
(I. 1'loctz, Mrs. Thelma, widow of Frederick F. (')l.) ..._ 397 14 0019
7. Creyts, harold G. (Col.)_._ . _. :isi 10 :ittl
S. Scaly, Harry H. (Col.). .-..- 541 12 0611
9. Reinele, Courtney A. (Lt. Ct)1.) 502 93 7970

10. Thompson, 1)onald V. (Col. ) ._. — — 172 12 2011
11. Magers, James W. (Lt. ('oL) — 426 05 6505
12. Little, Robert 1). (Col. ) .. . 237 12 4916

The vouchers represent the difference in the retired pay of each officer
computed on the. rates of active duty pay in effect on their mandatory
retirement dates and the higher rates effective at the time of their
actual release from active duty.

Your letter was forwarded to this Office by letter from the. Office
of the Assistant Comptroller for Accounting and Finance (1!Q
TTSAF) date(l February 16, 1973, and has been assigited Air Force
Request No. T)O—AF—1182 by the Department of Defense Mi]itary
Pay and Allowance Committee.

Apparently all 12 officers were subject to mandatory retirement
under the provisions of 10 U.S. Code 8916. 8921, or 8922. You say that.
in all 12 cases the officers were held on active duty past their inanda-
tory retirement dates for physical evaluation purposes and after being
so held over, nine of the officers were then retired for physical (lisa-
bilit nnder 10 US.C. 1201 and the, other three were placed on the
Temporary Disability Retired List. under 10 U.S.C. 1202.

You say further that in each officer's case. there. was a change (iii—
crease) in the monthly basic pay to which he was entitled while on
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active duty which change occurred after each officer's mandatory
retirement date but before his actual release from active duty.

In Colonel Donley's case the change in basic pay was a longevity
increase which resulted from his completion of 26 years of duty for
pay purposes on March 2, 1968, after his January 23, 1968, mandatory
retirement date. In the remaining cases the increases in basic pay were
the result of the general active duty pay raises effective either July 1,
1968, or July 1, 1969.

You say that in view of the ruling by this Office in 43 Comp. Gen.
742 (1964), which ruling was upheld and reaffirmed in B—165038 (1),
June 2, 1969; and B—153784, September 17 and October 27, 1969, the
retired pay of all the officers here involved has been computed and
paid on the lower rates of active duty pay in effect on their mandatory
retirement dates rather than the higher rates in effect on the dates
they were released from active duty. However, you say that iii the
recent case of Edwail P. Chester, et a!. v. United AS fates, 199 Ct. Cl.
687, decided October 13, 1972, the Court of Claims rejected the position
that this Office took in our decision B—165038 (1), June 2, 1969, with
respect to plaintiff Chester.

Since the cases of the twelve claimants in the submission are similar
to those in the class typified by the case of the l)laintiff (lester, you
now ask whether, based on the ruling of the Court of Claims in the
Chester case, the retired pay of the before-listed members may be
adjusted to reflect the higher rates of basic pay in effect on their
respective dates of retirement.

-

In the Chester case the plaintiffs were Regular Coast Guard cap-
tains who iii June 1968 or 1969 became subject to the mnan(latory re-
tirement provisions of 14 U.S.C. 288 and who were also eligible for
voluntary retirement under other provisions of law in June 1968 or
1969.

The mandatory retirement statute to winch the plaintiffs were sub-
ject, 14 U.S.C. 288, provides that a Coast Guard captain in their cir-
cumstances "shall, if not earlier retired," be retired on June 30 of
the fiscal year in which he, or any captain junior to him, completes 30
years of active commissioned service in the Coast Guard. Under the
provisions of that statute and the Uniform Retirement l)ate Act, 5
U.S.C. 8301, we had held that members in their circmnstances were
entitled to compute their retired pay based on the active duty pay rates
in effect on ,June 30 of 1968 or 1969, as the case may be, and not on the
higher rates effective July 1 of those years. And, it was our view that
although they were also eligible for voluntary retirement under other
statutes on June 30 which would have authorized them to compute
their retired pay at the rates effective July 1, because of the manda-
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tory nature of 14 U.S.C. 288 and the language of the statute which
provided "if not earlier" retired, they could not be re.tireil voluntarily
on the same day they were to be mandatorily retired. Sec B-16503$,

January 6, 1969, and 11465038(1) and ('2),June '2, 1969.
In the Chesfei ease. the court held that the plaintiffs were not pre

eluded from voluntarily retiring on June 30, the mandatory retire
ment date to which the-v were subject under 14. U.S.C. 288(a). niid
they were therefore entitled to compute their pay at the higher rates
effective July 1. In regard to those members held on active duty beyoiid
June 3() for p1iysial evaluation, the court held that they were entitled
to "no less" than the other plaintiffs.

in our decision of August 16, 1973, 53 Comp. Gen. 94, copy
closed, addressed to tue Secretary of Transportation, we Sai(1 that we
will now follow the court's ruling in the C1Lester ease. in the (omputa-
tion of the retired pay of other Coast Guard officers similarly
'situated, both retroactively and pros)e.Ctively. however, we limited
retroactive aI)pheation of that decision to the iwriod (generally 10
years) provided by the barring act of October 9, 1940, 54 Stat. 1061,
31 U.S.C. 71a, with doubtful cases to be. submitted here for determina-
tion. Sec the answer to question 2 of t.he decision of August 16. 1973.

While the mandatory retirement statutes applicable to the Air
Force and the other armed services are not identical to those of the
Coast. Guard, in view of the general congressional policy in recent
years to treat the services uniformly in i and allowances niatters,
when practicable, we will follow the rules enunciated in the C1ie$te
case to the extent feasible in computing the disability retired i)ay of
members of the other services, including the Air Force. Therefore,
officers of the Air Force who are retained on active duty beyond their
mandatory retirement dates for physical evaluation to determine
their eligiI)ilitv for disability retirement and are so retired may count
such additional active duty f or longevity purposes and for deterinin
ing the effective rates of active duty pay upon which their retired
pay is to be. computed. To the extent that our decisions 48 Comp. Gen.
742 (1964); 13—153784, September 17, 1969; 13—172047, February 23.
1972; and other similar decisions conflict with the above. they will no
longer be followed. In this regard, it is to be noted that in addition
to the ease of Colonel harry H. Scaly (13453784, September 17,
1969), the voucher in the case of Colonel George A. Simeral was the
subject matter of our earlier decision, 51 Comp. Gen. 563 (1972).

Accordingly, if otherwise correct, payment may he made on the
vouchers subniitted with your letter, which vouchers are retirned
herewith.
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(B--178212]
Contracts—Protests——Timeliness——Untimely Protest Consideration
Basis
Since tile improprieties alleged in the solicitation procedures for the furnishing
of reinforced plastic weathershields on a multiyear basis—a Irice leak, reopening
negotiations, and a change from a request for proposals to an invitation for bids
procedure—---were apparent prior to the opening of bids, the exception taken after
hid opening to tile procedure was untimely filed pursuant to tile Generil Account-
ing Office Interim Bid Protest I'rocedures and Standards, 4 CFR 20.2(a). How-
ever, ill accordance with section 20.2(b), which provides that "The Conipt roller
General, for good cause shown, or where he determines that the protest raises
issues significant to procurement practices or procedures, may consider any
protest which is not filed timely," the merits of the protest are for consideration.

Contracts—Negotiation—Competition—D i s c u s s i o n With All
Offerors Requirement—Proposal Revisions
The exceptions taken by the low offeror to the option provision in the request
for proposals to furnish reinforced plastic weathershields on a multiyear basis
was properly determined to make the offer unaccephible at the ('lose of the
first round of negotiations since tile acceptance of the offer to change the Option
clause constituting discussion would require the reopening of negotiations to
Carry on discussions with all offerors within a competitive range. Furtlierniore,
canceling the second round of negotiations and changing the procurement pro-
cedure to formal advertising was a reasoned exercise of procurement jildgmeiit
on the basis that further negotiations after the leak of tile low offeror's I)ri(e
would be improper and in view of the fact that the substantial (,hanges made
in the specifications Warranted formal advertising and made negotiation of the
procurement no longer feasible.

To Swedlow, Inc., do Gold & Gold, August 31, 1973:
Reference is made to your letter of May 17, 1973, and prior cor-

respondence, protesting against award of a contract to any other
bidder under invitation for bids (IFB) N00197—73—B—0215, issued by
the Naval Ordinance Station, Louisville, Kentucky (NOSL), on
February 22, 1973. It is your contentioii that a contract should have
been awarded to Swedlow, Inc., under re4iiest for proposals (RFP)
N00197—73—R--0018, previously issued by the same agency on Novem-
ber3, 1972.

The RFP covered the furnishing of 140 glass reinforced plastic
weathershields on a multiyear basis. Tile closing date for receipt of
proposals was T)eceiiiber 16, 1972. Eight offers were submitted, the
lowest of which was that of CTL-I)ixie, Inc. Following receipt of pro-
l)SalS, negotiations were conducted with all offerors, each of which
was notified by telegram that it could submit its best and final oiler
no later than 4 p.m., I)ecember 28, 1972, t which time negotiatiofis
would close. At the close of this round of negotiations, Swedlow had
replaced CTL as the low offeror, having made a reductiomi in its
unit price for the inult.iyear items from $10,930 to $9,767.

As a result of these negotiations, the Government was prepared to
make an award to Swedlow. However, a preaward review of the pro-
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posed contract revealed that the wrong defective pricing clauses 1itd
been specified in the RFP. Also, it was questioned as to whether Swed
low had in fact takeii several exceptions to the terms and conditions
of the RFP or if it had merely "requested" such changes. Neither of
these discrepancies had beeii corrected during negotiatiolis. There-
fore, NOS1J deteriuiiied that the solicitation should be anieiided to
insert the correct clauses, and on January 9, 1973, negotiations were
opened for a second time, best. and final offers being requested no later
than 4 p.m. on January 17. 1973.

Concerned about entering a second round of negotiations, a repre-
sentative from Swedlow contacted counsel for NOSL. The basis for its
CoI1Cern was the allegation that an employee of NOSL had iiifornied
Swe(llow's closest competitor, CTL-T)ixie, that Swedlow was the for
iner low offeror and that 1110sf likely Swedlow's price on the RFP had
been leaked to the competition. ITpon investigation by NOSL, these al
legations were borne out. Furthermore, it was discovered during tIiO
course of the investigation that certain drawings and specifications had
been substantially revised by the requiring activit. In light: of all of
these circumstances, the contracting officer made the determination to
cancel the second round of negotiations and to reprocure the shields at
a later date. All offerors were advised of this (letermulation by tele
grain dated January 11, 1973. None of the olferors protested the deci-
Sion to cancel at that time.

On February 2, 1973, t.lìe requirement for the shields was resolicite(l
under IFB NOO197--73—B—O215. The solicitation contained revise(l
drawings and specifications. Eight bids were submitted under the 1 YB,
the two low of which (for the multiyear items) were at identical prices
and both below the bid of Swedlow.

The day after bid opening, March 16. 1973, Swedlow filed a formal
protest with our Office protesting against award of a contract under
the IFB and against all of the actions taken by XOSL after tue close
of the first round of negotiations on 1)ecember 2. 197g. It is Swed-
low's contention that it. is entitled to an award under the initial RFP.

Before reaching the merits of this l)rOteSt, there is a significant
timeliness question that must be considered. Sweiflow's protest is lased
upon alleged improprieties in the solicitation l)rOce(lure.IlOweveF,
these improprieties (the price, leak, the reopening of negotiatiolis afl(l
the change from an RFP to an TFB) were all apparent prior to the
opening of bids on March 15, 1973. Our Interim Bid Protest Proce-
dures and Standards, 4 OFR 20.2.(a), state that:

* * * Protests based upon alleged improprieties in any type of silicitttion
which are apparent prior to bid opening or the closing date for receipt of pro-
posaLq shall 1)0 filed Prior to hid opening or the closing date for receipt of pro-
lx)sals. * *
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The improprieties alleged here were apparent and all prior to bid
opening. On this basis, the I)rotest filed after bid opening appeals to
have been untimely filed under our above regulation.

Nevertheless, counsel for Swedlow, recognizing the untinieliness
under section 20.2 (a), has sought to have this protest considered umler
rectioii 20.2(b) of our Interim Bid Protest Procedures and Standards.
That provision reads:

The Comptroller General, for good muse shown, or where he determines that
a protest raises issues significant to procurement practices or procec,ures, may
consider any protest which is not filed timely.

It is our opinion that the issue raised questioning the action takeii
by the contracting officer under the circumstances prevailing at the
close of the first round of negotiations is one of significance to procure-
ment procedures.

Turning then to the merits of the protest, Swedlow makes several
contentions. It first contends that it was authorized to include in its
proposal a request to delete an option providing for exercise 90 (lays
prior to final delivery and substitute therefor a 30--day after--award
option provisio1, as well as requests for other changes, by a representa-
tive of NOSL. Swedlow further contends that inclusion of such re-
quests did not qualify its proposal to render it unacceptable without,
further negotiation. The Swedlow representative spoke with Mr. Ed-
ward Mickey (Head of the NOSL Programs Management Office), Mr.
James M. Archer (contract negotiator) and Mr. Fred W. Cross (con-
tracting officer) concerning its "requests" for proposal changes. how-
ever, Mr. Mickey is a technical employee of NOSL without conl;racting
authority. That being the case, any commitments made by Mr. Mickey
(lid not bind the contracting officer or otherwise constitute nut horiza-
tion to deviate from the RFP provisions. Further, Mr. Cross has sworn
ni an affidavit that he made no such representations to Swedlow, only
that such changes should be discussed with Mr. Archer. Mr. Archer
alleges that he told Swedlow that the option provision would not be
changed to a shorter period. Also, he claims that if such a decision to
shorten the option period was to be made, an amendment to the RFP
would be necessary to place all offerors on the same footing.

This dispute of fact as to what Swedlow was actually told to do con-
cerning its requests for changes has not been refuted by Swedlow by
convincing evidence to the contrary. Rather, the administrative ver-
sion seems to be iii consonance with the tenor of the record wherein it
is shown that the preservation of the competitive character of the
procurement required cancellation of the RFP.

Swedlow next alleges that even if its offer did contain exceptions to
the RFP, it was willing to withdraw such exceptions on its own or



142 DECISIONS OF THE COMPTROLLER GENERAL

through au ad(litiOlial negotiation session. We feel that this would have
been )rejudieial to all other oflerors. To allow Swedlov to suibiiiit one
1)10P0Sit1 and then alter it to oI)taill the award would hare heeui in eouu
tradiction with the finality accorded the close of negotiations. As was
stated in our decision il (1onip. Gen. 479. 481 (19Ti)

We have reviewe(1 several of our more recent decisions hearing on the question
of vlitt coiistitutes dIS(115510fl5 and (Ofl(lu(l(' thLt rCsOIUtiOhl of tile (lUOstioU IiN
depen(Ie(l ultimately on whether an offeror inns been aflorded a pportuiffly to
revise or modify its proposal. rgnrdless (:f whether such opportunity rsuitnn1
fm un act ion mu med by t lie th ivemnineint r the offeror. 0 iiseipwiitly, a a oilers r's
late oufiriration as to the receipt of an au miment and its price ((snstitllteSl di'
(Ussiolls ( lj ('omp. (len. 202 190 ii. as dOes a requested elarilicatim which
result in a rvduetion of ofier price (15 ('omp. Gen. 0I (1909 and 11w alcni-
sion of revisions in response t s an :u nuno idnwnt to a soluitat 15)11 o1) 'oinp. (len. 2 tO
(11170 ) . 0 )n tine other hand, an (XI)lutl iati>ii by am oftsr Sr of I us I SuLsis Is u its
price reslmt h sns wit bout any opp rtiinit y to (bangs its Irs q sal was held us 1 1
constitute distussions (B -1 709S9, B 17O9i), Novcniber 17, 1971). We believe,
therefore, that a determination that oert:iin actions constit ale dis(ussissns must he
made with reference to the opport unity for revision afforded to offerors by those
aitnuis. If the opportunity is Iresent, the a(tions ((institUtE' discussions.

Applynig this rule to the specific ituat ion at hanoi, we are of the
opinioui that Swedlow's offer of shortening the option provision pro.
vided it with the opportunity to change its l)IoPoSitl and, thus. con
stituted discussions. Since discussions with one otieror ncoessitate dis
cuissions \vith all offerors within the competitive range ( 3() (onip.
Gen. 02 (1970) ) , the (ontrutcting oihcei's contention that Swedlow's
l)i'ol)osai could not l)e accepted without reopenuig negotiations :s well
taken. Therefore, Swedlow's offer was unacceptable at the close of the
first 101111(1 of negotiations.

hi view of the al)ove. it is our opinion that the contracting ofhcer was
usti1ied in not awarding a contract to Swedlow unider the RF1'. There
fore, we. need not oliscuss the other contentions you rinse and your pro.
test is denied.

however, there reunuuins for consideration the (pueStioul of what
course of notion the contracting officer should have takeui whitii In'
learned of the price leak after the close of negotiat i0115. Iii our I)ifliohI.
the course of action chosen by the contracting officer was proir under
the circumstances. The record demonstrates that negotiation was uio
longer feasible since formal advertising becanie practicable with the
changes in specifications. While it is regrettable that Swedlow's price
was leaked during the course of negotiations, the contriietiuig o)flioer
had reason not to continue negotiations when to do so would have sub
]ected the procurement pl'ooes.s to charges of further irregularity and
iiuctioui techni(111e5. Though it may be argueol, with Sonie merit, that I he
l)1eludi(e to) Swedlow outweighed the advantages of cancellation and
resohicitation on a formal competitive baSis, we cannot say on the icc
ord before us that the course of action followed did not; !t'presefll a
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reasoned exercise of procurement judgment. The protest is therefore
denied.

[B—178321]

Small Business Administration—Contracts—-Subcontracting—
Legality
The legality of the Small Business Administration's determination that concerns
OwIle(l and controlled by socially or economically disadvantaged persons 5110111(1
lie the beneficiaries of the subcontracting of contracts entered into with other
Government agencies pursuant to section 8(a) of the Small Business Act was
sustiune(l in 1?ay Baillie Trash hauling, Inc. v. Kleppe, in which the U.S. Court
of Appeals, 5th Circuit, on April 18, 1973, held that section 8(a) 'clearly con-
stitutes specific authority to dispense with competition," and since the deter-
nunation to initiate a subcontracting set-aside is' a matter within the jurisdiction
of tile SBA and the contracting agency, the General Accounting Office is unable to
object to a proposed award for mortuary services to an eligible disadvantaged
concern.

Small Busines Administration—Contracts-—Subcontracting—Set-
Asides—Impact Statement To Justify Set-Aside
The contents of the impact statement prepared by the Small Business Admin-
istration prior to determining to set—aside the subcontracting of mortuary serv-
ices pursuant to a contract entered into under the authority of section 8(a)
of tin' Small Business Act with another Government agency are not for release
since Comptroller General's Order No. 1.3, January 4, 1968, exempts from dis-
closure commercial or financial information which is privileged or confidential,
an exemption that pertains to information which would not customarily be made
public by tile ierson from whom it was obtained by the Government.

Small Business Administration—Contracts—Subcontracting—
Contractor Eligibility Determination
Uniler a Small Business Administration regulation that provided procurements
will not be selected pursuant to section 8(a) of the Small Business Act program—-
the authority to subcontract contracts entered into by SBA with other Govern-
meat agencies—"where small business concerns are dependent in whole or iii
significant part on recurring Government contracts," the reliance of the SBA
on the use of sales rather than profit as time measuring standard to determine
tin' (ontractor immider an expiring contract for mortuary services was ineligible
for a section 8(n) subcontract award must be accorded the greatest deference
in line with Allen ill. Campbell Co. v. Lloyd Wood Construction Co., 440 F. 2d
201, even though the Administration's interpretation of its regulation was merely
one of several reasonable alternatives and may not appear as reasonable as some
other.

To the New York Funeral Services Company, Jnc., August 31, 1973:
'This is in reply to your letter of June 7, 1973, and prior corres-

pomleiice, protestiiig the proposed award of a contract for mortuary
services by Foi-t hamilton, New York, to the Small Business Adinin-
istration (SBA) under section 8(a) of the Small Business Act (15
IT.S. Code 637(a)).

The SBA intends to subcontract all of the services under this con-
tract to an eligible disadvantaged company pursuant to the pro-
visions of section 8(a) of the act. Your protest is based on the allega-
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t ion that such action would discriminate against the small busi IìeSS
concerns which ha-ye performed the contract in the past and, secondly,
that no impact study was performed prior to the determination to
set aside the contract for purposes of 8(a) Sul)cOntracting. You are
the piesnt contractor under the expiring emit ract and desire an oppor—
tumty to compete for the peiiduig contract.

Section (a) of the Small Business Act empowers SBA to enter iIlt()
contracts with any Governmei t. agency having pioiiieiiieiit
and the contracting officer of such agency is authorized "in his dis--
cretion" to let the coiitract to SBA "upoii such terms and conditions
as may he agreed upon between SBA and the procuring ageiir.
Because the statute is couched in general terms, the SBA, pursuant to
the above-referenced statute, has I)romnulgated stamidards and reguha--
tions to mmplenient the 8 (a) program, which regulations are contained
in Title 13, (1hapter 1, Part 124 of the Code of Federal Regulations.
Inder these regulations, the SBA has determined that- concerns owned
and controlled by socially or economicali disadvantaged iwisomis
should be the beneficiaries of the 8(a) )iogramii in order for such
firms to achieve a competitive position in the market- place. 13 CFR
124.8--i (h).

As regards our contention that the action taken by SBA will dis--
crnninate against other small Inisiness firms, your attention is directed
to the holding of the fnited States court of Appeals, Fifth circuit.
on April 18. 1973. sustaining the legality of the 8(a) program. (Thiy
Thn77u? IIathîmg Iue. v. I(feppe. No. 72--1163.)in that- case, the
Court. of Appeals held that section 8(a) "clearly constitutes specific
authority to dispense with competition." Moreover, our Office held in
B -174293. February 16, it73, that the determination to initiate a
setaside under section 8(a) s a matter within the pirisdicticm of the
SBA and tii. contracting agency under the statute. Therefore. in
the circumstances, our Office is unable to object to the present- detcr
mination.

Secondly. you contend that no impact statement was prepared for
the instant solicitation and furthermore, the report (bited .1 unc 1,
1973, from SBA concerning your protest makes no reference to the
financial pOSitiOn of the eligible S (a) subcontractor while discussinir
your firm's financial state in terms of sales instead of net- profit.

Contrary to your contention, SBA (lid prepa1' an nflj)a(t stntenwnt.
for the subject contract. Further, the SBA has furnished our Office
the financial statement- of the 8 (a) subcontractor. however, oum. Office

1'ec from disclosing the contents to von under comptroller
General's Order No. 1.3, January 4, 1968, which eXeml)tS from (bS—
closure commercial or financial information which is privileged or con--
fldential. The order states that this exemption pertains to information
which would not customarily be made public by the perstii from
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whom it was obtained by the Government. The business plan and
financial information of the subcontractor is the type of inforrnatioii
encompassed by the exemption and therefore not available for release.

With respect to the SBA reliance upon sales instead of net profit
in determining whether small business concerns are dependent upon
recurring Government contracts, the SBA regulation in effect at the
time the impact statement was prepared provided that procurements
will not be selected under the 8(a) program "Where small business
concerns are dependent in whole or in significant part on recurring
Government contracts." SBA decided to use sales rather than profit
as the measuring standard for this determination. In Allen M. Camp-
bell (Jo. v. Lloyd Wood Co'n8tuction Co., 446 F. 2d 261, 265 (1971),
the court stated:

* * * The specific determination of which businesses are to be the bene-
ficiaries of the [Small Business] Act is thus primarily committed by the legis-
lative branch to the administrative agency.

Of course, once having exercised this broad rulemaking authority, the agency
cannot thereafter arbitrarily construe or apply its rules in a manner inconsistent
with fundamental procedural fairness. Greene v. McElroy, 360 U.S. 474, 507
508, ii) S.Ct. 1400, —, 3 L.Ed.2d 1377, 1397. But it is an axiom of judicial review
that an administrative agency's interpretation of its own regulations must he
accorded the greatest deference. ridall v. Tal1rnan, 1965, 380 11.5. 1, 16—17, 85
S.Ct. 702, reh. denied, 380 U.S. 989, 85 S.Ct. 1325, 14 L.Ed.2d 283; —, 13 L.Ed.2d
616, 625, Bowles v. Seminole Rock Rand (io, 1945, 325 TT.S. 410, 413—14, 65
S.Ct. 1215, —, 89 L.Ed. 1700, 1702, When, as here, that interpretation obviously
incorporates quasi-Technical administrative expertise and a familiarity with
the situation acquired by long experience with the intricacies inherent in a
comprehensive regulatory scheme, judges should be particularly reluctant to
substitute their personal assessment of the meaning of a regulation for the
considered judgment of the agency. If the agency interpretation is merely one
of several reasonable alternatives, it must stand even though it may not appear
as reasonable as some other.

As the quoted portion of the Campbell case. holds, where the agency
interpretation is merely one of several reasonable alternatives, it must
stand even though it may not appear as reasonable as some other.
Therefore., our Office will raise no objection to the use of sales as the
selection criteria. Moreover, we note that effective May 25, 1973, the
above-cited regulation was modified to specifically include sales as
the standard:

* * * and the extent to which other small concerns have historically been
(lependent upon the contract in question for a significant percentage of their
sales, 13 CPR 124.8—2(h).

For the foregoing reasons, your I)rotest is denied.

(B—11'8607]

Subsistence—Per Diem—Military Personnel—Reserve Officers'
Training Corps—Recruiting Duties
A cadet in a Reserve Officers' Training Corps (ROTC) at the University of
Detroit who under invitational orders performed recruiting duties at two Detroit
high schools—a matter of 2 hours and 3 hours duty on separate days—and
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returned each time to the University is not entitled to a per diem allowance.
having used Government transportation and not having incurred any additional
subsistence expenses. ROTC cadets have no military status nor are they Govern-
meat employees, and unless utilized as consultants or experts, they are eoii
sidered persüns serving without pay and such a person under 5 U.S.C. n7O(c)
may be allowed transportation expenses and per diem only while en route and
at his place of service or employment away from his home or regular place of
business. However, since the cadet at the University of i)etroit incurred no
additional subsistence expenses incident to his recruiting duties he is not (5)11-
sidered to have been in a travel status within the meaning of 5 U.S.C. 5703(e).

To K. J. Gors, Department of the Army, August 31, 1973:
Further reference is made to your letter (lated February 13, 1973,

reference ALBLCC—F, forwarded to this Office by the Per 1)iem,
Travel and. Transportation Allowance Committee (PI)TXTAC (1Oii
trol No. 73—24). requesting an advance decision concerning the entitle-
ment to ier diem allowances in the case of Reserve Officers' Training
Corps (ROTC) <adet James K. Boyd, 369—58—2488.

The record indicates that Mr. Boyd, a Senior 1)ivision ROTC cadet
at the Fniversity of 1)et.roit, 1)etroit, Michigan, by Invitational Orders
No. 11—0014, dated November 2, 1972, headquarters. Fifth Vnitod
States Army. confirming verbal orders of October 16, 1972, was in-
vited to proceed on October 16, 1972, from the Fniversity of 1)etroit
to Denby high School in Detroit. for ROTC cadet recruiting it(tiVitles.
t'pon completion of the mission Mr. Boyd was to return to the, point
of origin. By similar Orders No. 11—0012 of the same date, the cadet
was invited to proceed to Osborne High School, I)etroit, on October 23,
1972.

The orders further provide:
a * * Travel to he performed is necessary in the public service. A per diem

allowance is authorized per authority of CONARC Message 141929Z Jul 71,
subject: Use of Cadets in ROTC Recruiting Activities, and reimbursement will
be made in accordance with Joint Travel Regulations Volume 2, paragraphs
C5000 4C and 10100 5. Whemi travel for this recruiting trip requires a fraction

a day, per diem rate of $11.80 is authorized for a full calen(lar day, or any
fraction thereof, and is not subject to further reduction, for each day travel
s performed under these orders. When travel for this recruiting trip requires
overnight lodging, per diem rate of $25.00 is authorized for a full calendar
day, or any fraction thereof, and is not subject to further reduction, for each
day travel is performed under those orders. If you do not use Government traits-
portation, you will be reimbursed for the costs of transportation upon coin-
pletion of the trip, a a a,

By voucher dated November 29, 1972, Mr. Boyd made claim for I)e1'
diem of $11.80 for October 16, 1972, having left the Fniversity of
Detroit at 7 :30 in the morning, proceeding to 1)enby Thigh School
and returning to the ITniversity 2 hours litter. He also claimed an
additional $11.80 in connection with a visit to Osborne high School
on October 23, 1972; the. period of time here, involved was 3 hours.
The, voucher submitted by Mr. Boyd did not indicate that lie incurred
any personal expense. Govetnment transportation was jitihised.
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You say that question arises as to whether Mr. Boyd as a ROTC
cadet was in fact in a "travel status" so as to entitle him to per
diem allowances as he did not perform travel away from the corporate
limits of his place of business or home. You refer to paragraph
C8050—3 of the Joint Travel Regulations (JTR) as stating that per
diem allowances are not authorized for travel or duty within a perma-
nent duty station area, with one exception which is not applicable to
this case. It appears to you that in all instances per diem allowance
conditions must be met prior to considering the rate payable in the
circumstances. Further, if ROTC cadets performing temporary duty
on invitational travel orders are not classified as consultants or experts
but are considered to be private individuals serving without com-
pensation, you express the opinion that the provisions of paragraph
C8.l01—4b of the regulations also would preclude payment of per diem
since the voucher presented shows no cost for subsistence having been
incurred by the cadet.

ROTC cadets have no military status nor are they employees of
the Government, and in the absence of indication that in the present
circumstances they are utilized as consultants or experts, they must
be considered as persons serving without pay.

Section 5703(c) of Title 5, U.S. Code, provides that an individual
serving without pay or at $1 a year may be allowed transportation
expenses and a per diem allowance while en route and at his place
of service or employment away from his home or regular place of
business.

Paragraph C5000, volume II, of the JTR, provides for transpor-
tation allowances and expense reimbursenient for persons other than
Government ethployees who perform travel in connection with official
activities of the Department of Defense. Subparagraph 4c provides
that per diem, actual expense, and mileage allowances will be in accord-
ance, with the applicable provisions of Chapter 8 of the regulations.
Chapter 8, paragraph C8000, states that rates of reimbursement for
allowances within the legal maximum should be so fixed as to approx-
imate the necessary costs of official travel so that travelers are neither
financially rewarded nor penalized by reason of their travel status.

Paragraph C8101—4b of the regulations states that a per diem rate
in accordance with subparagraph 2a of (18101 is authorized for persons
who perform invitational travel under the provisions of paragraph
C5000 of the regulations.

In 32 Comp Gen. 477 (1953), involving a claim for per diem allow-
ance by a person serving without compensation pursuant to section
710(b) of the Defense Production Act of 1950, 64 Stat. 798, 819 (50
U.S.C. App. 2160), which provided for transportation of such persons
and for a "per diem in lieu of subsistence while away from their
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homes or regular places of business piirsuallt to such a)pOiI1tnIelit,
we stated that the apparent puriose of the per diem allowance was to
reimburse persiis serving without compensat ion for additional Sul)
sistence expense incurred by reason of such absence, an(l i)t'l dieiii
allowaiice was l)erlllitted where. a bona tide home was maintained
outside of the metropolitan area of the place where the services were
perfornieci. &e a7xo decision 13 —1482()5, April 24, 1962, copy enclosed.

'While in the circumstances before us an ROTC cadet receives no
compensation for his services, the ilirilose of the per diem allowauces
is to reunhurse iersois for additional subsistence expenses, and a cadet
who reniaius within the city where he resides or attends lul educatioiial
institution is not likely to incure additional subsistence expenses.

The. University of I)etroit, where he is a student, and the two high
schools visited by him are all located in I )etroit. Since lie was fur
nished Govermiient transportation to both high schools and spent
2 hours one morning and 3 hours another monung at each school.
it. is our view that in tile absence of a showing that he incurre(l addi'
tionaT subsistence expenses in compliance with the invitational Or(lers,
he may not be considered as being away from his home or regular
Place of business witlnn the meaning of 5 U.S.C. 5703(c) and impie
menting regulations so its to be UI a travel status for per diem ip°

Since payment is not authorized on the vouchers suhmitted by you,
they will he retained here.

(13—178979]

Family Allowances—Separation—Female Members—Entitlement
to Allowance
On the bases of the Supreme Court ruling in Fronticro v. Richardson, decided
May 14, 1973, to the effect that the differential treatment accorded male and
female members of the uniformed nervices with regard to (Iej)eiideiitt4 violates
the Constitution. and Public Law 93—64. enacted July 9, 1973, which deleted
from 37 F. S.C. 401 the sentence causing the differential treatment, the regnla•
tions relating to the two types of family separation allowances authoriv.ed in
37 1'. S.C. 427 should be changed to authorize family separation allowances
to female members for civilian husbands under the same conditions as authorized
for the civilian wives of male members, and for other dependents iii the same
manner as provided for male members with other dependents. Since the
J"roatwro case was an original construction of the constitutionality of l7
I S.C. 401 and 403, payments of the family allowance may be made retro
actively by the services concerned, snbject to the October 9. 1910 barring :imi,
and the snhmission of doubtful claims to the General Accounting Office.

Quarters Allowance—Government Quartcrs—Husband and Wife
Service Members
Although the Fronticro decision has no effect on the dependency status of service
members married to each other as prescribed by 37 F.S.C. 420, since a member
may not be paid an increased allowance on account of a dependent for an
period during which the dependent is entitled to basic pay, the differential
treatment accorded male and female members in assigning quarters requires
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amendment of I)epartment of Defense I)irective to prescribe entitlement to
both male and female members to a basic allowance for quarters at the without
dependent rate when adequate public quarters for dependents are izot availalde,
notwithstanding the availability of adequate single quarters; to reflect that
neither husbaiid nor wife occupying Government quarters for any reason who
has only the other spouse to consider as a dependent is entitled to basic allowance
for quarters in view of 37 U.S.C. 420; and to provide that whea husband and
wife are precluded by distance from living together and are not assigned
Government quarters, each is entitled to a quarters allowance as prescribed
for members without dependents.

Quarters Allowance—Dependents-—Female Members—Entitle-
ment Restrictions Removed—Claims Procedure
As the Fronticro decision, decided May 14, 1973, ia which the Supreme Court
ruled on the inequality bet\veen male and female military members with regard
to quarters allowances, was an original construction of the constitutionality of
37 U.S.C. 401 and 403, the decision is effective as to both active and former
members from the effective date of the statute, subject to the barring act of
October 9, 1940 (31 U.S.C. 71a). The documentation required from female
members to support their claims should he similar to that required of mnabs
members under simflar circumstances and should be sufficient to reasonably
establish the member's entitlement to the increased allowances. Although clanns
for the 10-year retroactive ieriod may be processed by the services concerned,
since filing a claim in the administrative office does not meet the requrements of
the barring act, claims about to expire should he promptly submitted to GAO
for recording, after which they will be returned to the service for payment,
denial or referral hack to GAO for adjudication. Doubtful claims should be
transmitted to GAO for settlement.

Quarters Allowance—Dependents-—Children—Female Members
Regulations relating to the payment of basic allowances for quarters that require
that a female member of the military service must provide more than one-half
of the support for her dependent child before she may receive paymemit of basic
allowances for quarters may he revised to authorize payment of the allowance
for a dependent child of a f.'male member on the same basis as that prescribed
for a male member in view of the fact that although the Frontiero decision by
the Supreme Court was concerned with the right of a female member to receive
allowances and benefits on behalf of a civilian husband, the rationale and lan-
guage of the decision connote an intent by the court that the decision should ha
broadly applied.

Quarters Allowance—Leave or Travel Status—Unused Accrued
Leave Payments—Sex Discrimination Removal
Since the act of July 9. 1973, Public Law 93-64. repealed the provision of 37
U.S.C. 401 relating to proof of dependency by a female member, the quarters
allowance prescribed in 37 U.S.C. 501(b) for inclusion in the computation of a
male member's unused accrued leave that 'is payable at the time of his discharge,
niay be allowed female members on the basis they are entitled to the same treat-
mnent accorded male members who are not normally required to establish that
their wives or children are in fact dependent on them for over one-half their sup-
port. The allowance may he paid retroactively by the service concerned, subject
to the October 9, 1940 barring act, hut claims about to expire should he trans-
mitted to GAO pursuant to Title 4. GAO 7. as should doubtful claims.

To the Secretary of Defense, August 31, 1973:
This refers to letter dated June 20, 1973, from the Acting Assistant

Secretary of Defense (Comptroller) in which decisions are requested
on certain questions which have arisen as a result of the ruling of the
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United States Supreme Court in the case of F?'o'ntieio v. Rickardson,
No. 71—1694, decided May 14, 1973. The questions, together with dis-
cussion pertaining thereto, are contained in Department of Defense
Military Pay and Allowance Committee Actions 482—486, enclosed
with the letter.

Committee Action 482 presents the following questions:

1. May regulations be (hanged, pursuant to Supreme Court Decision Number
71—1694, Front icro v. Riehardon to authorize family separation allowances to
female members for civilian husbands under the same conditions as presently au-
thorized male members for civilian wives?

2. If your answer is in the affirmative, may the regulations also he changed to
authorize family separation allowances to female members for other depeiident
in the same maimer as now Provided for male members with other dependents?

3. In the event that it is determined that family separation allowance pay-
ments are now payable to female niembers, are such payments authorized for
periods before 14 May 1973 (date of decision) ? If so, what retroactive date should
be used for processing such claims and should such claims be proessed by the
Services or the General Accounting Office? See Committee Action 484.

The discussion pertaining to family separation allowance contained
in Committee Action No. 482 points out that 37 U.S. Code 427 au-
thorizes family separation allowances to members of the uniformed
services with dependents. The purpose of the allowances, it is indi-
cated, is to reimburse a member for the extra expenses incurred as a
Eesult of separation of the member from his family. The above-cited
code provision authorizes two types of allowances.

The first type of family separation allowance is payable to a member
at a permanent duty station outside the United States to which the
transportation of his dependents is not authorized, when Government-
furnished quarters are not available to him. The rate of this allowance
is equa.l to the monthly rate of quarters allowance payable to a member
without dependents.

The second type of family separation allowance is fixed at the rate
of $3() month and is payable to a member when separated from his
dependents for more than 30 days by reason of temporary duty or
when, incident to a change of permanent station, his dependents are
not authorized Government transportation to the new station.

The discussion also refers to the various provisions in the i)epart-
ment of I)efense Military Pay and Allowances Entitlements Manual
implementing 37 U.S.C. 427, which set forth the criteria which niust
be. met by members in order to be entitled to the allowance.

It is noted that the Committee action indicates that the question
ruled upon by the Supreme Court pertains to the right of a female
member of the uniformed services to claim her spouse as a "dependent"
on equal footing with a male member for the purpose of obtaining in-
creased quarters allowance and medical and dental benefits under 37
U.S.C. 401, 403 and 10 U.S.C. 1072, 1076. It is stated that the questicu
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therefore arises as to whether the said decision applies to family sep-
aration allowance payments to a female member with a dependent. It is
indicated that a strict interpretation would not exend the application
of the decision to family separation allowance payments. however, on
the other hand, that decision makes the provisions of 37 U.S.C. 401
relative to dependents of a femaie member equal to those of male mem-
bers, and consequently payments in such cases would appear to be
authorized.

In the Frontiero case the Supreme Court held that "by according
differential treatment to male and female members of the uniformed
services for the sole purpose of achieving administrative convenience,
the challenged statutes violate the Due Process Clause of the Fifth
Amendment insofar as they require a female member to prove the de-
pendency of her husbaid."

Chapter 7 of Title 37, U.S. Code, authorizes the payment of certain
allowances to member of the uniformed services, among which are
basic allowance for quarters and family separation allowance. Section
401 of Title 37 defines the term "dependent" as it is to be applied to the
various allowances authorized by Chapter 7. Since the court in the
Frontiero case held that the requirement stated in section 401—"How-
ever, a person is not a dependent of a female person unless he is in fact
dependent on her for over one-half of his support"—was unconstitu-
tional, it seems clear t:hat the holding must be applied to all the sections
of Chapter 7 to which section 401 is applicable.

Subsequent to receipt of the Assistant Secretary's letter, Public Law
93—64, July 9, 1973, 87 Stat. 147, 37 U.S.C. 401(2), was enacted and ap-
proved by the President with an effective date of July 1, 1973. Section
103(2) of that act amended section 401 of Title 37, U.S. Code, by strik-
ing out the sentence quoted above relating to dependents of female
members. The legislative history of the act indicates that the amend-
ment to section 401 was a direct result of the court's ruling in the
Fro'ntiero case.

Therefore, since the Supreme Court has ruled that the differential
treatment accorded male and female members with regard to de-
pendeiits violates the Constitution and the Congress has amended sec-
tion 401 of Title 37, deleting the sentence causing the differGntial treat-
inent, it is required that the regulations relating to the family separa-
tion allowances be amended in consonance with the court's ruling and
Public Law 93-64. Questions 1 and 2 of Committee Action No. 482 are
answered in the affirmative.

With regard to the answer to question 3 of Committee Action No.
482, see the responses to questions 2c and 2d of Committee Action No.
484.
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committee Action No. 483 presents the following questiolis for
decision:

1. I)oes the Fronticro decision have any effect on the dependency status of
service members married to each other as prescribed by 37 1'. 420?

2. If the answer to the above is affirmative, may one, but not both, claim the
other as a depeiident for allowance purposes?

If the answer is negative:
a. When both husband and wife are members of the Uniformed Services iitl

are assigned to the same or adjacent military installations, aro both members
entitled to BAQ prescribed for a member without dependents when public
quarters for (lependents are not assigned, nothwithstanding the availahuiity of
adequate single quarters for assignment to either or both?

b. Under the above circumstances, will both members coutinw to be vntitled
to BAQ when single quarters are actually occupied by one or tl,t' other but not
both, including eases where Navy members are involuntarily required to weupy
quarters aboard Naval Vessels?

c. When husband and wife members are urecluded by distance from living to-
gether, would entitlements in questions 3a. and b., above be the same?

Section 420 of Title 37, 'U.S. Code, provides that a member of a iini
formed Service may not be paid an increased allowance under Chapter
7, on account of a dependent, for any period during which that dc
pendent is entitled to basic pay under section 204 of Title 37.

The above-cited sections preclu(l the payment of increases! al.
lOwalices 011 account of any person who is entitled to l)aSic pay. No
distinction is drawn by the statute with regard to male. or female meni
hers. Accordingly, your first question is anSwere(l in the negative.
rfl1ertfore question 2 need not be answered.

While the Froitieio decision by the Supreme Court does not specifi.
cally affect 37 'U.S.C. 420, current regulations I)romulgated by the 1)o
1)llrtmellt of 1)efense and in line, with 1)riOr decisions of this Office con
cerning the, assignnie.nt of husband and wife members to public
quarters under 37 IT.S.C. 403 110W appear to be questionable. in light. of
the court's ruling.

it has l)een the. poiiey of the Department of 1)efense prior to the
Frontiei'o decision to assign a husband and wife who are members of
a uniformed service stationed at the same or adjacent military in-
stallations to family type quarters when possible. however, the
eligibility for assignment to public quarters or to the paymnelits of
basic allowance for quarters rested with the male member. The female
member was not. eligible for assignment. to family quarters or basic al—
I Owtu ice for (lulirters unless adequate single quarters were not availab )le
f()j her use.

Enclose(l with the Acting Assistant Secretary's letter is a I)1'opose(l
1)epartmnent of 1)cfense Instruction 1338.1, which presumably replaces
the current policy guidelines referred to above.

Paragraph III A of the proposed instruction is as follows:
It is the policy of the Department of Defense to encourage maintenan(c of the

family unn. When both husband and wife are members of the Uniformed Serv
ices both members are authorized the basic allowance for quarters prescribed for
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a member without dependents when public quarters for dependents are not as-
signed, notwithstanding the availability of adequate single quarters for either or
both, or actual occupancy of single quarters by either member. When both mem-
bers occupy single quarters for whatever reason, both are denied the basic al-
lowance for quarters for such period of occupancy.

As we pointed out above in response to question 1 of Committee Ac-
tion No. 483, it is our view that the Fro'ritiero decision does not affect
the dependency status of members as prescribed in 37 U.S.C. 420. how-
ever, the questions presented in question 3 of the Committee Action No.
483 do not actually relate to increased allowances on behalf of a de-
pendent receiving 'basic pay, but rather to the policy of assigning
quarters to members who are husband and wife and the payment of an
allowance to either or bot.h in lieu of quarters assignment.

It is our view that policies to be followed by the services in the as-
signment of quarters in such cases is within the purview of the Depart-
ment of Defense, and the economic feasibility regarding quarters as-
signments and the interests of the services and the members concerned
would best be for determination by the Department of I)efense. how-
ever, the matter of the payment of allowances to members of the uni-
formed services when adequate quarters are not furnished must be de-
termined under the provisions of 37 U.S.C. 403. See, generally, 52
Comp. Gen. 64 (1972).

Question 3a is answered in the affirmative, since it appears to be the
proposed policy to assign family type quarters to such members when
possible and, in the alternative, when adequate quarters are not avail-
able for them as a family unit, they would each be entitled to a basic
allowance for quarters at the without dependent rate.

Question 3b appears to be for determination solely under the provi-
sions of 37 TT.S.C. 403. Subsection (b) of that section provides that a
member who is assigned to appropriate and adequate quarters is not
entitled to a basic allowance for quarters. This is also the case when a
member without dependents occupies public quarters for any reason.
Therefore, under the circumstances presented, a husband or wife who
occupies Government quarters for any reason and has only the other
spouse for consideration as a dependent is not entitled to the basic al-
lowance for quarters under 37 u.S.C. 403, since section 420 of Title 37
precludes payment of an increased allowance on account of a de-
pendemit who is entitled to basic pay. Question 3b is answered in the
negative.

When husband and wife members are precluded by distance from
living together, family type quarters obviously would not be assigned,
and it would appear reasonable to accord the same treatment to these
members as to any member without dependents, since the maintenance
of a family unit is precluded due to distant duty stations. In such cir-
cumstances, the husband and the wife would be entitled to basic



154 DECISIONS OF THE COMPTROLLER GENERAL I is

allowance for clualters as Prescribed for inenìbeis without (lel)efl(lents
if they are not. assigned to Government quarters. Question 3e is
answered accordingly.

liii view of the answers to the above questions, the 1)roPoSe(l i)epart
inent of 1)efense 1)irective 1338.1 should be amended accordingly.

(1onimittee Action No. 4S1 pieseits the following (IllestiOns:
1. Is iluarter allowance entitlement by female servtce members on behalf of

civilian spouses, under Supreme Court Decision No. 71—1GM, Free ticro v. lflch-
(415150Th et ql.,14 May 1973, for retroactive application, and if so, for what period?

2. If the answer to "1" above is affirmative
a. May former female service niemaliers, as vell as those still in serrbc,

claim quarters allowance on behalf of civilian spouses for the retroactive
period?

b. What type of supsmrtiiig documentation will be required?
c. Should claims for the retroactive period, regardless of the period in-

volved, be processed by the Services orby Claims Division, (LU)?
d. If all such claims are to be processed by the Finance ('enters. shouki

the maximum 10 year retroactive period be computed from the (late of
receipt of the claim by the Services or some other (late?

The Supreme Court's decision in the Froitthro case was an original
construction of the constitutionality of certain of the provisior)s of
37 V.S.C. 401 and 403 by that court. We find no indication in the
court's decision of an intention to limit that dccision to a prospective
application only. Since, the court ruled that incquality of treatilleilt
as between male and female members with regard to entitlement and
payment of (iiiartcrs allowances for the sole pllII)ose of achieving
administrative convenience is a violation of the I)ue Process Clause
of the Fifth Amendment to the (1onstitution, such a ruling must he
regarded as effective from the effective date, of the statute. Therefore,
the Supreme Court's construction of 37 LS.C. 401 an(1 403 in the
F'ontie'o case must l)e given retroactive aI)plication. (7/. 40 (1omp.
C-en. 14, 17 (1960) and 53 Comp. C-en. 94, August 16. 1973. The first
part of question 1 is answered in the affirmative.

Claims arising as a result of tile Front/eec decision are subject to
the 10-year limitation provided iii the barring act of October 9, 1910,
54 Stat. 1061. 31 TT.S.C. 71a, which provides in 1)eltinent part as
follow's:

(1) Every claim or demand S S against the United States cognizal)le
by the General Accounting Office ' shall be forever barred unless such
claiiu ° shall be roceived in said office within tea full years after the (late
such claim firMt accrued : Provided, That when a chum of any person serviiiz
in the military or naval forces of the United States accrues in tina' of war.
or when war intervenes within five years after its accrual, such ('laini may be
l)resented within five years after peace is established.

Therefore, claims which accrued priol' to the 10-year period and not
received in this Office within the period specified by that act would
be barred from consideration. The second part of question 1 is answered
accordingly.
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Regarding question '2a, the fact that a member has left the service
would not serve to divest him of his right to an increased allowance
to which he was otherwise entitled while in the service. Accordingly,
question 2a is answered in the affirmative.

Question 2b is answered by saying that the documentation required
to support such claims should be similar to that required of male
members under similar circumstances. Such documeiitation should be
sufficient to reasonably establish the member's entitlement to the
increased allowance. See in this regard 37 U.S.C. 403(b) and 420,
and Chapter 2 of Part 3 of the Department of Defense Military Pay
and Allowances Entitlements Manual.

Claims for the 10-year retroactive period may be processed by
the services concerned. However, we have long held that the filing
of a claim in the administrative office concerned does not meet the
requirements of the barring act of October 9, 1940, supi'a.See 32 Comp.
Gen. 267 (1952),and 42 Comp. Gen. 337, 339 (1963). Therefore, claims
on which the limitation period prescribed in that act is about to
expire should be promptly transmitted to this Office for recording
after which they will be returned for payment, denial or referral
back to the General Accounting Office for adjudication. See Title 4
GAO 7. Also, any such claim which is doubtful as to the facts or the
law should be transmitted here for settlement. Questions 2c and 2d
are answered accordingly.

Committee Action No. 485 presents the following question:
Does the recent decision rendered by the Supreme Court of the United States

in the case of Fronticro v. Ricllard8oa (No. 71—1694) require or l)ermit the
uniform services to revise regulations to authorize the payment of basic allow-
ances for quarters for a dependent child of a female member oii the same
basis as that prescribed for a male member?

The Committee Action discussion indicates that current Department
of Defense regulations relating to the payment of basic allowance
for quarters require that a female member of the military services
must provide more than one-half of the support for her dependent
child before she may receive payment of basic allowance for quarters
on behalf of such child. It is indicated that those regulations are
based upon flint portion of 37 u.S.C. 401 which states, "However, a
person is not a dependent of a female member unless he is iii fact
dependent on her for over one-half of his support."

As is pointed out in the Committee Action discussion, the issue in
the Frontiero case was the right of a female member to receive allow-
ances and benefits on behalf of a civilian husband; however, the
rationale and language of the decision connote an intent by the
court that the decision should be broadly applied. Th18 view is further
supported by other recent decisions of the Supreme Court, cited in
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the F?'ontie'o case, striking down as unconstitutional statutory schemes
which discriminate on the basis of sex. See Stanle!! v. Illinobs, 405
U.S. 645 (1972) and Reed v. Reed, 404 U.S. 71 (1971).

Accordingly, in answer to the question in Committee Action No.
485, it is our view that a revision of the regulations to authorize pay-
ment of basic allowance for quarters for a dependent child of a female
member on the same basis as that prescribed for a male member is
required.

Committee Action No. 486 presents the following questions:
1. Is the applicable allowance prescribed in 37 U.S.C. iiOl(b) for a member

with dependents includable in the computation of payment for unused aecrue(l
leave in the case of a female member who has a dependent (civilian lIushnn(l
or child) even though dependency on her for over one-half of the dependent's
support has not been established?

2. If the answer is in the affirmative, may the allowance be paid retro-
actively and, if so, should such claims be settled by the Services or the General
Accounting Office. See Committee Action 484.

As the Committee Action discussion indicates, 37 U.S.C. 501 (b) as
implemented by Rule 4, Table 4—4—5 of the Department of I)efense
Military Pay and Allowances Entitlements Manual, provides that,
with certain exceptions not material here, an officer who has accrued
leave to his credit at the time of his discharge is entitled to be l)ai(l
for that leave on the basis of the basic pay and allowances to which
he was entitled on the date of discharge. Section 501(b) as imple-
mented by Rule 1, Table 4-4—5, of the Manual, also provides that an
enlisted member in pay grades E—3 and above, with dependents, who
has accrued leave to his credit at the time of his discharge, is entitled
to be 1)aid a quarters allowance for that leave at the rate of $1.25
per day.

As indicated previously, section 103(2) of the, act of July 9, 1973,
repealed the provision of 37 U.S.C. 401 relating to proof of dependency
of a female member.

In view of our answer to the, question posed in Committee Action
No. 485 and since male members are not normally required to esta})lish
that their wives or children are in fact dependent. on them for over
one-half of the, dependents' support, question 1 of Committee Action
No. 486 is answered in the affirmative.

In view of our answers to the questions presented in Committee
Action No. 484, question 2 of Committee Action No. 486 is answered
by saying that such allowances may be paid retroactively by the
service concerned, subject., however, to the provisions of the barring
act of October 9, 1940, supra. Doubtful claims or claims upon which
the period presribed in the barring act is about to expire should be
transmitted to this Office as indicated above.
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